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PREFACE TO THIS VOLUME. 

In this volume, an attempt has been made to gather 
the chief law relating to creditors and debtors in 
relation to the rights of each which spring out of the 
contract or the general law. The different sorts and 
forms of indebtedness, the important subject of 
liens, the payment, settlement and compromise of the 
debt, the manner of collecting a debt through the 
means of legal machinery and, finally, the law of bank- 
ruptcy under the National Bankruptcy Act, are all 
considered. The volume ought to be helpful to busi- 
ness men in a very practical way. The author is not 
familiar with any other volume which attempts either 
in a small or large way to bring together the law 
relating to debtor and creditor in its various aspects. 

In a few instances, the logical order as first worked 
out by the author has given way to considerations of 
convenience and space; for instance, the law of 
assignments for the benefit of creditors has been 
placed wholly in the chapter upon fraudulent con- 
veyances; and a section in reference to interest and 
usury has been placed in the chapter on payment. 

The National Bankruptcy Law is set out in Ap- 
pendix A. 
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THE LAW OF 
DEBTOR AND CREDITOR 

INCLUDING THE SUBJECT OF 

BANKRUPTCY 

FAST I. 

INTRODUCTORY. 

CHAPTER 1. 

NATURE OF RELATION OF DEBTOR AND CREDITOR. 

Sec. 1. INDEBTEDNESS DEFINED. An Indebted- 
ness exists where a person is under a present legal 
obligation to pay at a present or future time to another 
person a sum of money. The first person we call a 
debtor; the second, a creditor. 

We are concerned in this volume with the legal 
rights of debtors and creditors. A person is "in 
debt" when he owes money, whether or not he is 
able to pay. One may have various sorts of legal 
obligations which in course of time either through 
performance or breach may develop into debts or 
obligations to pay money. Until one is under a 
present legal obligation to pay money, either at the 

(29) 
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present or some future time, he is not a debtor. 
Thus suppose that A contracts to build a house for 
B, for which B agrees to pay $5000. Neither in 
common nor technical parlance do we regard A as 
B's debtor or B as A's debtor. They are simply 
parties to an executory contract. A's obligation is 
to perform work; B's is to pay money if that work 
is done. A may break his contract and a judgment 
for damages be had against him. A is now B's debtor 
because now he owes B money. So B becomes A's 
debtor if A instead of breaking his contract, per- 
forms it. B then owes A, $5000. 

Sec. 2. DEBTS MATURE AND IMMATURE. While 
a debt Is a present obligation to pay money, that obliga- 
tion may be either to pay now or at a future time. 

We have already indicated that one is a debtor if 
he owes money whether due or yet to fall due. It 
is enough that the money be owing. Thus when A 
builds B's house, B owes A $5000. But the terms 
of the contract may call for payment one year after 
the house is done. During that year B is A's debtor. 
Or, again, A applies to the bank for a sixty day loan. 
During this sixty days A is the bank's debtor. And 
so our National Bankruptcy Law speaks of debts 
owing but not due. There must be a sum of money 
which is owing and due or bound to become due. 
If that is true we have what we call a debt. We 
may speak, therefore, of debts which are mature 
and those which are immature. 

Sec. 3 DEBTS LIQUIDATED AND UNLIQUIDATED. 
A debt is liquidated when its amount Is certain and 
not open to bona fide dispute. Otherwise It Is called 
unliquidated. 
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If one may be said to owe money, yet it is im- 
possible for either side to state the amount thereof 
correctly, and that amount cannot be arrived at by 
mere computation or calculation, but must be ar- 
rived at by an agreement between the parties, or the 
finding of a court, or the verdict of a jury, it is 
unliquidated. If it is a certain sum owing which 
cannot in good faith be disputed, then the indebted- 
ness is spoken of as being liquidated. 

See. 4. INDEBTEDNESS GROWING OUT OP 
BREACH OF CONTRACT OR COMMISSION OF TORT. 
Indebtedness may grow out of the commission of a tort 
or the breach of contract. In such case It Is un- 
liquidated, until It has been rendered definite by agree- 
ment or Judgment. For practical purposes we may 
often ignore unliquidated Indebtedness of this sort, 
owing to its uncertainty in amount or the uncertainty 
of its ever being rendered certain. But such Indebted- 
ness becomes fixed and certain through agreement or 
Judgment. 

Indebtedness arises usually out of a contract which 
then or through its operation creates an indebtedness. 
But indebtedness arises also out of breach of con- 
tract or the commission of a tort. For practical pur- 
poses, we must usually eliminate these classes of 
indebtedness, certainly those growing out of tort, 
until they have been reduced to judgment or some 
agreement has been entered into reducing them to 
certainty. Thus suppose that a person is injured 
through a defective sidewalk; he may or may not 
sue the city. If he does so it is often problematical 
whether he will recover, and it is certainly problem- 
atical what the amount of the verdict will be. But 
when a judgment is secured against the city, then 
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we must place this liability among its indebtednesses 
just as much as an indebtedness upon one of its 
bonds. The same is to an extent true in regard to 
the unliquidated liability for breach of contract. 
Thus the A House contracts to deliver goods to the 
B House. It fails to do so whereby the B House 
loses a profit. Yet the B House may never sue. 

Sec. 5. SECURED AND UNSECURED INDEBTED- 
NESS. Indebtedness Is said to be secured when some 
property of the debtor has been appropriated by agree- 
ment to the debt so that the debtor's right to such 
property becomes subject to the payment of the debt. 

A secured indebtedness is one in which the debtor 
and creditor have by agreement either at the incep- 
tion of the debt or some time thereafter, appro- 
priated to it certain property, so that if the debtor 
fails, the creditor may realize his debt out of the 
property. In order to accomplish this result, there 
must be such an appropriation of the property to 
the debt that the debtor cannot sell it or encumber 
it, except subject to this debt, or affect its value as 
security by his bankruptcy. There must be more 
than a mere agreement between debtor and creditor 
in respect to certain property ; there must be also the 
added e lement of notic e to third4)jersons. This notice 
may be accomplishecl In two well-known ways, either 
by taking possession or by recording. 

We will consider hereafter these classes of secured 
indebtedness : 

(i) Pledges.^ A pledge exists where the cred- 
itor takes for security possession of personal prop- 

1. See Chapter 2. 
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erty of the debtor and holds it subject to the debt 
In such case we often say that the debtor has taken 
coUaijeraL If the debtor fails to pay, the creditor 
nfciysell the collateral and reimburse himself from 
the proceeds. 

(2) Chattel Mortgages? In a chattel mortgage, 
property is subject to a written agreement which is 
usually acknowledged in a particular way and re- 
corded. A chattel mortgage is good against third 
persons when recorded or when possession is taken 
by the chattel mortgagee. 

(3) Real Estate Mortgages,^ A mortgage of real 
estate is often made to secure a loan. By the mort- 
gage the creditor has the right to have the property 
sold. He must duly record the mortgage in order 
to be protected against those who might subsequently 
deal with the debtor. 

These three forms of secured indebtedness we will 
notice more at length. We may here make a few 
general remarks concerning secured indebtedness. 

In the first place, the creditor is not confined to^ 
his security. He may sue and have judgment. Thus 
one owning a note secui;ed by real estate mortgage 
could either foreclose ^^sue on the note. 

Again, the creditor is not limited to the worth 
of the security. If it fails to bring the amount of 
the debt he still has his right to sue for the balance. 
In the same way if it brings more than the debt he 
must return the balance after reimbursing himself 
for his necessary expenses. 

2. See Chapter 4. 

3. See Chapter 5. 
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Again, the security has no existence as such apart 
from the debt. When the debt fails the right to the 
security fails. 

For another thing, future attempted sales, encum- 
brances, etc., cannot affect the creditor provided he 
has taken the proper possession of the property or 
had the transaction duly recorded. 
jV Again, ^ mhvpfny cann ot affect the creditor's 
^ight to his security. Perhaps the chief purpose of 
taking security is to guard against the possible in- 
solvency or bankruptcy of the debtor. 

An unsecured debt is one in which the creditor 
has not taken the precaution of requiring the pro- 
tection described. The great majority of mercantile 
accounts are unsecured. It is not practicable in such 
cases to take security. In the sale of a $5000 print- 
ing press, a security may be required — ^probably a 
mortgage of the press itself; so, in the sale of a soda 
water fountain, chairs for a hall, or any equipment. 
But in open accounts between merchants in the regu- 
lar way of trade, the buyer's general reputation is 
relied upon. Upon his standing in the community 
depends his ability to get credit. That standing may 
be indicated by the investigations and reports of 
mercantile agencies, as Dun's and Bradstreet's. It 
can be seen that it is of high importance to any mer- 
chant to have a good rating. If his rating is good 
he may purchase without trouble up to any amount 
which is reasonable in respect to his assets. 

Sec. 6. GENERAL CREDITORS AND JUDGMENT, 
ATTACHMENT AND EXECUTION CREDITORS. A 
general creditor le one who has not made use of any 
process of the law whereby he may seize the property 
ot his debtor in satisfaction of his debt. If one secures 
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a Judgment, brings attachment proceedings or takes 
out execution upon Judgment he is Icnownnis a Judgment, 

After a debt arises it may of course be collected 
by legal process provided there are assets out of 
which its amount may be made. If suit is brought 
and is successfully prosecuted it culminates in a judg- 
ment The holder of the judgment is a judgment 
creditor. He now has a much higher grade of evi- 
dence than he ever had before, first, because it rep- 
resents a trial, and therefore stands as an expres- 
sion of the law upon the merits of his case, and 
secondly, because it is the basis for legal process. 
Appeal from the trial court to reverse the judgment 
may be taken provided it is taken within a certain 
time. Except upon such an appeal the judgment 
cannot be questioned, for the time for discussing the 
merits of the case has gone by with the trial. 

^ ^^^^gr"*nt Ug^^^^ly fTivp*? n r<>rt^in lign upon t he r 

ju dgment debtor's proper ty. The extent and dura- 
tion of that lien depends upon local statutes. As ah 
example a judgment of the Circuit Court of the State 
of Illinois constitutes a lien upon the resil estate 

of th^ ^(^\\\( ^r for one year. If execution Vi taken 

out the lien is extende d. 

A judgment in itself, though it may give a lien, 
will not otherwise result in bringing about a col- 
lection except it is voluntarily paid by the debtor. 
The creditor must now go about to enforce his judg- 
ment. He sues out the ""ritt^'f ^^^^"^*^^ upon his 
judgment. He is then known as an execution cred- 
itor. This gives him larger rights and more exten- 
sive liens. The sheriff may proceed by virtue of 
such execution to seize the property of the debtor. 
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This is called a levy. This subject is discussed more 

at length hereafter.* ^ ^ 

An attachment creditor is one who^l^efopc judg- 
ment sues out the writ of attachment whereby, pend- 
ing judgment, he holds the goods of the debtor. 

Sec. 7. LIENS. A Men Is a "hold" which a creditor 
has upon the goods of his debtor. Liens may arise by 
l%ontra(^%as where security Is given, or by the rules of 
/the common law, or t»y statute. 

One is said to have a lien when he has upon all 
or certain of his debtor's property a charge so that 
he may hold that property for his debt or subject 
it to the pa)mient of his debt. One may classify liens 
into those which arise by the common law independ- 
ently of contract ; those which arise by contract, and 
those which are statutory, and statutory liens may 
be subdivided into those which e xist in depeji de nt of 
lega l pr oceedings and those whictT arig fijgf are per- 
fec ted b y legal proceedings. As these are discussed 
hefeafter we need not dwell upon them further here. 

From the mere fact that one is a creditor he does 
not necessarily have a lien upon any of the property 
of his debtor. The debtor may sell his property and 
give a good title thereto and other later creditors 
may secure liens which will be prior to liens, if any, 
afterward secured by this creditor. 

Sec. 8. ORDER OF TREATMENT. 

Having now defined the chief terms to be here- 
after used and having indicated in a general way the 

4. Chapter 12. 
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nature of the indebtedness, we are in a position to 
enter into a more extended consideration. We will 
first consider the liens which a creditor has upon the 
property of his debtor, discussing the various sorts 
of liens at some length. Then we will consider the 
jud jeial re medies of the creditor whereby he may 
collect his credit. The rights of the debtor must then 
be considered, chiefly his exemptions. And then we 
will consider the discharge of the relation which will 
introduce us to the important subject of bankruptcy. 



FABT n. 

THE LIENS OF A CREDITOR UPON THE PROPERTY 

OF HIS DEBTOR. 



CHAPTER 2. 

LIENS ARISING OUT OF CONTRACT— CHATTEL 

MORTGAGES. 

A. Nature of a Chattel Mortgage. . 

See, 9. DEFINITION. A chattel mortgage Is a lien 
which Is In form a conveyance of property with a 
condition or proviso that it shall become of no effect 
If that thing is done for which It is given as security. 



A chattel mortgage is in form avA nveyanc^ of the 
title to the property. Thus, it may use such language 
as this, that the mortgagor "grants, sells, conveys 
and confirms" certain described chattels. But it is 
after all for practical purposes a lien, and so regarded 
in the mercantile world. If A has certain property 
mortgaged to B to secure his indebtedness to B, he 
regards himself as the owner of the property, sub- 
ject to the possibility of the divestment of the title, 
if he neglects to pay the debt. 

In a chattel mortgage, as in all cases of security, 
the obligation, that is to say, the debt, is the main 
thing; the mortgage is merely incidental and has no 
existence apart from the debt. If the debt fails or 

(38) 
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is paid, the mortgage fails. Accordingly, the mort- 
gage cannot be separated from the debt. 

Sec. 10. MORTGAGE DISTINGUISHED FROM 
PLEDGE. In a pledge tl t[e dg ga-Ho trPaee even In form. 
Possession remains with the pledgee, and the formal I- 
tles are less extensive. 

A pledge is a lien which is usually much simpler 
in form tiian a mortgage. Indeed very often there 
is no written agreement. No title is conveyed in 
form or effect. And possession is taken by the 
pledgee. A mortgage is usually a formal instru- 
ment, and certain formalities must be observed, as 
ackoQ^lfidgment and recor ding, unless possession is 
retained by the mortgagee. But the pledgee relies 
upon his possession of the property to protect him. 
Thus I borrow $ioo from a friend and give him my 
watch as security. This is a pledge. Usually, also, 
a pledge is the kind of security in respect to all sorts 
of intangible property, as certificates of stock, etc., 
while a chattel mortgage is chiefly, but not neces- 
sarily, confined to tangible chattels, and as furniture, 
tools, etc. 

B. The Form of a Chattel Mortgage. 

Sec. 11. USUAL FORM THAT OF CONVEYANCE. 
The usual form of a chattel mortgage Is that of a 
written conveyance and the rights and obligations of 
the parties are set forth at length. 

The usual form of chattel mortgage is a familiar 
one. It is in writing and the rights and obligations 
of the parties are fully set out.** 

4a. See form on page 248. 
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sec. 12. oral and partially oral mort- 
GAGES. As between the parties a mortgage may be 
oral or partially oral and partially In writing. 

As between the parties and as t^tbird persons 
withactual notice a chattel mortgage may be oral or 
partly m writing and partly oral unless some local 
statute prevents. In such a case, however, there 
mn nt hr I nnpi nj^r ^vh irh rrratn i mnrtgag^ ratV i^r 
th an a pled ge. Oral mortgages are seldom found. 

Cases arise in which a bill of sale, absolute upon 
its face, is meant to be a mortgage. Usually if the 
evidence shows that a mortgage was intended, the 
Court will permit the rights to be enforced incidental 
to mortgages. The test in such a case is whether 
there is a debt which the bill of sale was given to 
secure. If the bill of sale extinguishes the debt or 
is given independently of a debt there can be no mort- 
gage. 

0. The Subject Matter of a Chattel Mortgage. 

Sec. 13. TANGIBLE AND INTANGIBLE PERSONAL 
PROPERTY. The usual subject matter of a chattel 
mortgage Is tangible property but Intangible property 
may be mortgaged. 

The usual mortgage covers tangible property, but 
intangible property may be covered. Usually this is 
not done unless the intangible property is mortgaged 
in connection with tangible property, as, for instance, 
the good will of a business. 

Sec. 14. EXISTING AND FUTURE AND AFTER- 
ACQUIRED GOODS. Goods must be In existence and 
owned by the mortgagor in order to mal<e a mortgage 



Debtor and Crbditoe; Bankbuptct. 41 

of the m aood^ agalnat third persons, though such a 
mortgage msiy^ be good as between the parties. But a 
"potential" existence is an actual existence within the 
rule. 

Goods which have as yet no existence or which 
are yet to be acquired may be the subject of a con- 
tract to mortgage, and as between the immediate par- 
ties an attempted mortgage may be good, but such a 
mortgage is ^not good Tte-affect the riglUa_Qf_Jbtt»d 
pr isons agamst such goods. But it is a sufficient 
existence if gocxls have a "potential" existence. 
There is potential existence where the mortgagor 
owns goods out of w^ ^'^h t^*' gnnds in qm^'T tion ar e 
«ta-axisel Thus, wool to be grown on the back of a 
sheep owned by the mortgagor, young to be bom of 
his animals, have potential existence. In some states, 
crops must at least be planted in order to have poten- 
tial existence, though in other states, it is enough if 
the mortgagor own the land. When there is a mort- 
gage of goods, which have potential existence, the 
goods are immediately subject to the mortgage upon 
coming into actual existence. 

Sec. 15. CROPS AND FIXTURES. Crops are to be 
regarded as personal property so far as the power to 
mortgage them Is concerned. Property which Is af- 
fixed to the real estate may be the subject matter of 
a chattel mortgage If it is removable and has not lost 
Its Identity as personal property. 

Crops and things annexed to the real estate may 
be either personal property or real property as deter- 
mined by different considerations. Thus in a sale 
of lands, unsevered crops are to be regarded as a 
part of the land and go with it unless reserved by 
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agreement. So whatever is annexed to the land for 
purposes of permanent improvement becomes a part 
of the land — ^that is, real estate. Yet one who has 
a right to sever the crops may n<ake them the sub- 
ject of a personal property mortgage while they are 
still standing, and if the mortgagee pro perlv rec ords 
hisunoftgage, he will be protected against those who 
purchase the land, or such crops, or take subsequent 
mortgages, and against creditors whose liens attach 
after the mortgage is made and recorded. So arti- 
cles which are annexed may take or preserve their 
character as personal property if they are made the 
subject of a chattel mortgage. Thus A sells a 
machine to B, which B affixes in a permanent way 
to the realty. A takes back a chattel mortgage on 
his machine and properly preserves his rights by due 
recordation. B then mortgages the land to C. Ordi- 
narily this would operate to give C a lien on the 
machine as part of the real estate. He must in thiS' 
case, however, take subject to the prior chattel mort- 
gage to A. There is a difference of opinion whether 
one can attach chattels after the real estate mortgage, 
and by a chattel mortgage, keep them exempt from 
the operation of the real estate mortgage. The pre- 
vailing rule is that this can be done, unless the prior 
mortgage has in its terms included all fixtures and 
improvements to be jplaced thereupon. 

If by annexation with the land the chattels are 
incorporated therein so as to lose their identity, as 
bricks or lumber in a house, they cannot be the sub- 
ject of a chattel mortgage. 

See. 16. STOCK IN TRADE. A stock in trade of 
which the mortgagor is to retain the possession, with 
power of sale for his own benefit, cannot in some states 
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be the subject of a valid chattel mortgage, while In 
others it is good unless there is fraud. 

In many states one cannot make a valid mortgage 
of a stock in trade which is to remain in the pos- 
session of the mortgagor with power to sell the same 
and deal with it as his own, at least unless he does 
it merely as the agent of the mortgagee, applying the 
proceeds to the payment of the debt or setting them 
aside as the proceeds of the mortgagee.** 

D. The Debt Secured. 

Sec. 17. PAST INDEBTEDNESS. As between the 
parties and also as to third persons for many purposes 
a pi|gt indebtedness .wiH- support a chattel mortgage, 
bu/lt amount ^ t n n prr frr r nm» wjiiftji nmy be set aside 
in bankruptcy and Is an act of bankruptcy. 

One whose debt is unsecured or insufficiently 
secured may prevail upon the debtor to execute a 
chattel mortgage to secure, or more adequately secure 
the debt. But this may amount to a preference or 
an act of bankruptcy.*** 

Sec. 18. PRESENT INDEBTEDNESS. A mortgage 
is usually given to secure a present Indebtedness. 

The usual case in which a mortgage is given is 
one which is made to secure an indebtedness which 
arises at the time the mortgage is made as a part of 
the same transaction. It may be to secure a loan of 
money, or to secure a portion of a purchase price of 
an article bought and partially paid for. 

6. Hangen v. Hachemeister, 5 L. R. A. (N. T.) 137; 
Zartman y. Bank, 189 New York, 267. 
4b. See Sec. 173, post 
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Sec. 19. FUTURE ADVANCES. A mortgage may be 
made to include future advances. 

One may make a-^ mortgage to cover future ad- 
vances. If the amount of the advances to be made 
appear in the mortgage, the party advancing such 
money may have priority over subsequent mortgages. 

E. Drafting and Executing tiie IVIortgage. 

Sec. 20. DESCRiBlNG THE PARTIES. The parties 
should be described by their real or trade names. If 
either party Is a corporation, such corporation should 
be named as mortgs^gor or mortgagee. If either party 
Is a partnership, such party may be named by the 
names of all the partners or by the partnership name. 

Allusion to the usual form of a chattel mortgage 
shows that it is customary to name the parties, as 
mortgagor and mortgagee, at the beginning of the 
instrument. If a party to a mortgage is a corpora- 
tion, the name of the corporation should be stated 
and not the name or names of any of its members or 
officers. If a party is a partnership, there are two 
ways of describing it in a chattel mortgage, thus, "A, 
B., C. D. and E. F., copartners, trading as the Gen- 
eral Manufacturing Company," or "The General 
Manufacturing Co.'' If the partnership is composed 
of only two or three members, perhaps all the part- 
ners should be named, as in the first case, but if it 
is composed of numerous members the second 
description would be of less trouble. (In a real 
estate mortgage, the only proper description would be 
the first one, that is, it should appear as executed by 
all the partners, as partners, trading as, etc.) 
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sec, 21. describing the property mort- 
GAGED. The property should be carefully described 
so that It may be Identified from the description. 
Distinguishing marks If any, Its quality and its loca- 
tion should be given. 

Real estate may be so described that the descrip- 
tion, as made, can not pertain to any other land than 
the land in question ; but the description of property 
in a chattel mortgage is more difficult. Suppose a 
number of chairs, for instance, are to be mortgaged. 
As between the parties it would not be difficult to tell 
what chairs are meant. But suppose the rights of 
third parties enter. The purpose of a mortgage is, 
as we know, to give notice to third persons. It fol- 
lows that the description must be such that third 
persons may be notified from it, that the property 
against which they are now seeking to establish 
rights, was the property mortgaged. If there are any 
identification marks, these should be given, as, for 
instance, the peculiar marking on an animal. And it 
may be noted that animals are comparatively easy of 
identification, as weight, size, name and peculiar 
markings can be given. In inanimate chattels, the 
make thereof, and principally, their location, serves 
to identify them. 

Sec. 22. STATEMENT OF CONSIDERATION AND 
REFERENCE TO THE EVIDENCES OF INDEBTED- 
NESS. The mortgage should describe the Indebtedness 
and refer to the notes, or other evidences of Indebted- 
ness, if any, which the mortgage secures. 

It is customary to make notes in connection with 
a mortgage which secures a loan. The debt should 
be described and the notes should be referred to. 
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Reference to the ordinary form of a mortgage will 
show how this reference and description should be 
made. 

Sec. 23. THE SECURITY CLAUSE. The "security 
clause" Is a clause giving tlie mortgagee tlie right to 
talce possession before the maturity of the debt If he 
fears depreciation, loss of his security, etc. It is usually 
contained in a mortgage. 

The "security clause" or "danger clause" is set out 
in the ordinary form of printed mortgage. It is 
almost always included. The extent of the rights 
thereunder is discussed later. 

Sec. 24. SIGNATURE AND ATTESTATION. The 
mortgage should be signed by the mortgagor; not by 
the mortgagee. It is required in some but not In 
other states that there be attestation. 

Just as in a deed, the grantor signs a chattel 
mortgage. Some states require attestation. This is 
not required in other states. Local statutes must be 
consulted. 

Sec. 25. DRAFTING THE NOTES. If notes are given 
in connection with a chattel mortgage, they should 
state upon their face that they are secured by a chattel 
mortgage. To omit this, renders the mortgage In some 
states void. 

The notes given to evidence the debt which the 
mortgage secures should state on their face that they 
are chattel mortgage notes. To omit this in many 
states is very serious and renders the mortgage of no 
effect. 
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F. Perfecting the Lien In Respect to Third Pereont. 

Sec. 26. TWO WAYS OF PERFECTING LIEN. The 
lien of a chattel mortgage may be made good against 
third persons In two general ways, (1) by givin g actual 
notlsfljthat the mortgage exists; and (2) by doing those 
things which the law states amounts to giving noticOt 
as by mal<ing the propfiC-jceeerd, or taklnfl^ possession. 

A chattel mortgage is good as between the parties, 
whenever the contract has been made, though in- 
formal, and the court will enforce it; but the mort- 
gagee is concerned that it shall also be good as against 
every one else who may claim a subsequent title or 
subsequent liens. He desires to feel secure against 
A, who may get a judgment against the mortgagor 
and claim a lien thereby on the mortgagor's goods; 
and against B to whom the mortgagor, violating his 
trust, may execute another mortgage upon the same 
property; and against C, to whom the mortgagor in 
violation of his trust may sell the mortgaged prop- 
erty. 

How may he know when he has taken a mortgage 
that he is really secure, not only against the mort- 
gagor, but against every one else who has not already 
acquired rights ? There may be said to be two ways 
of bringing this about — ^by giving actual notice, and 
by doing those things which in the law may be said 
to amount to notice or as it is said, to constitue con- 
structive notice. Actual notice exists in cases in 
which the third party in question had actual knowl- 
edge of the mortgage; constructive notice exists when 
the third party in question is from the circumstances 
deemed to know (whether he does or not), that is, 
the circumstances are such that he should have made 
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inquiry and should have learned by proper investi- 
gation. We will consider the two chief cases in which 
constructive notice is given; first, where the proper 
record is made upon the public books; and, second, 
where possession is taken by the mortgagor. 

Sec. 27. BY ATTESTATION, ACKNOWLEDGMENT 
AND RECORDATION. Unless possession Is taken by 
the mortgagee, the mortgage must be In almost all the 
states d ul ^ pcknowledaed before some o fficer designated 
by the statute and mus t be record ed with the recorder 
and In some states It must be also attested. 

Attestation, acknowledgment, recording, are not 
necessary as between the parties; neither are they 
necessary as against a third party where the third 
party in question had actual knowledge; neither are 
they necessary where notice is constructively given by 
some other fact, as by the taking or retaining of pos- 
session by the mortgagee. But otherwise the mort- 
gagor must go before some Bi2eer_officer and ac- 
knowledge the mortgage. In some states, notaries 
public, who have the right to take acknowledgments 
of deeds, cannot take acknowledgments of chattel 
mortgages, but the acknowledgment must be taken by 
a clerk of a certain court. 

itlso the mortgage must be recorded with the offi- 
cer who is recorder of deeds in the jurisdiction where 
thr ^nrtgncnr rfiid'^'^j or else in the jurisdiction 
where the goods are located. 

Attestation is not so common a provision. In a 
few states it is provided for, but not in most. 

Affidavits of good faith are also required by the 
laws of some states. 
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Sec. 28. BY POSSESSION. Where the mortgagee 
takes and retains possession of the goods, this will 
give third parties constructive notice of the rights he 
has therein. 

In the majority of cases, the mortgagor retains his 
possession of the goods and uses them, and the mort- 
gagee relies upon his compliance with the law as to 
acknowledgment, recording, etc., to give him protec- 
tion. If, however, the mortgagee takes possession, 
parties claiming rights, accruing thereafter, must 
claim them subject to the mortgage, for by the mort- 
gagee's possession they are put on notice of the rights 
he has therein. Possession, then, constitutes a con- 
structive notice in most, if not all, of the states, which 
is equivalent to the notice imparted by the record. 

G. Rights and Remedies Under the Mortgage. 

Sec. 29. RIGHT TO POSSESSION. The mortgagee 
has the right to possession unless agreed upon other- 
wise. 

Almost all mortgages provide that possession may 
remain with the mortgagor. Even where the mort- 
gage did not so provide, and yet it was so understood, 
ti ift mprtgagor would be entitled to poss ession. But 
in the absence of any agreement the mortgagee would 
have the right to possession. 

Sec. 30. RIGHT OF MORTGAGEE TO TAKE POS- 
SESSION UNDER INSECURITY CLAUSE. This clause 
Is for the purpose of enabling the mortgagee to taice 
possession ^*y" ^^ fftarp ^im!""*'^» '^^ '^»» "^ hia 
•Cfi£Virliy.. In most states his fear must have a reason- 
able basis. 

7 Bay»— 4 
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The insecurity or danger clause in a mortgage is 
a provision that the mortgagee in a mortgage which 
gives the mortgagor the right of possession shall have 
the right to enter and take possession \^^iej^S£S^ 
himself insecure . In most states, he must proceed 
Upon reasonable grounds. It is not necessary that he 
be actually in danger, but he must have reasonable 
grounds to fear that he is;® but in other states the 
rule is laid down that the reasonableness of his fear 
is not subject to inquiry. 

Sec. 31. FORECLOSURE. Foreclosure is the means 
of realization by the creditor of the obligations of the 
mortgage, it is accomplished ^i»h<>r^j^Y pr^^r^|>i>rfijiff in 
the ^aucts, or by ^iiiiing withftnt jjyyJtfifa! pettnn where 
the mortgage contains a power of sale. Upon f cre- 
el osulTtheproceedsntT^^ pay or reduce the 
debt, and the surplus, if any, belongs to the debtor. 
Mortgag or Ib not confin s d to th e f>eioedy of foreclosure, 
but may get Jii^igmeiitaipon the debt and levy execution 
/ on other property of the debtor. 

Foreclosure of a chattel mortgage mayvbe accom- 
plished in two ways: first, by filing avj>il|)for fore- 
closure in the courts, and, second, by proceeding 
under a power of sale in the mortgage. Most mort- 
gages provide that in case of default the mortgagee 

6. Hogan y. Akin, 181 lU. 44S; the same rule preyails 
in Minnesota, Missouri, Nebraska, New York, Michigan, 
Ohio and South Dakota. In the following states there 
are decisions that his right is absolute at least in the 
absence of any evidence of bad faith: Kansas (Fleming 
V. Thorp, 99 Pacific Reporter, 470), Wisconsin, Iowa and 
Ohio. See collection of authorities, 19 L. R. A. (N. S.) 
915. 
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shall have the right to take possession of the mort- 
gaged goods and sell them aLjjublicQ^ pdvate -sale 
for the realization of the debt/ This constitutes the 
"power of sale." In such a case the mortgagee may 
either proceed under the power or file h jg bill in the 
Court of Fqiiity. 

The sale may be public or private if the mortgage 
so provide, yet it should be made publicly upon pub- 
lic notice in o r^ier that the mor t gagee may be fully 
protecte d against any claim that Ee has no t used good' 
faith or s ecure d as much as the property woul(3~bring. 

TfieTiiortgagee cannot purchase at his own sale, 
without the full and free consent of the mortgagor. 

When the property upon sale does not bring the 
full amount of the debt with the proper costs of con- 
ducting it, the mortgagor is still indebted for the 
balance. Where the sale results in more than the 
debt, the surplus belongs to the mortgagor. 

The mortgagor is not restricted to foreclosure; he 
may sue upon the indebtedness, and have judgment, 
and he may pursue his various methods concurrently. 
He cannot, however, have more than complete satis- 
faction of his debt 



CHAPTER 3. 

LIENS ARISING OUT OF CONTRACT — ^RESERVATION OF 
TITLE IN A CONDITIONAL SALEJ 

Sec. 32. CONDITIONAL SALE, DEFINED. The term 
conditional sale is used to describe a transaction In 
which a seller of goods parts with their possession to 
the buyer, but in his contract reserves title for pur- 
poses of security until all or a part of the purchase 
money is paid. 

While the term conditional sale may be used to 
describe any transaction in which title is granted or 
to be granted upon a condition that may defeat the 
title and give a reversion to the seller, we have to 
look at it in this connection in the sense in which it is 
used to indicate a sale of goods, with delivery to the 
buyer under a condition that title is reserved in the 
seller, notwithstanding such delivery, until all or a 
certain part of the purchase money is paid. In the 
ordinary sale on credit there is no reservation of title. 
A conditional sale differs from a chattel mortgage 
very materially; in a chattel mortgage title passes, 
and then a mortgage is given back; and yet, it has 

7. The reservation of title in a conditional sale is not, 
technically, a lien, for it is a reservation of the owner- 
ship itself. The seller has no lien upon the goods, for 
he has ownership; yet the subject is treated here, briefly, 
because in its practical results, it operates similarly to 
the reservation of a lien, and business men in making 
sales resort, for the same results, to an absolute sale with 
a chattel mortgage back, or to a conditional sale. 

(52) 
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similarities to a chattel mortgage ; and in most states 
must be recorded like a chattel mortgage. 

Sec. 33. CONDITIONAL SALE AS BETWEEN 
SELLER AND PURCHASER. As between the parties 
a conditional sale is good and enforceable according 
to its terms. 

We are not here concerned with the conditional 
sale except to notice its operation as a lien or in the 
nature of a lien. As between the parties the con- 
tract governs. If the title is not to pass until a con- 
dition is performed, e. g., the payment of the purchase 
price, it will not pass and the property can be recov- 
ered by replevin or in the manner provided by the 
contract. 

Where one has a right to regain the goods by rea- 
son of his reservation of title, his conduct may show 
that he waived his rights, as by bringing suit for the 
price, etc. 

Sec. 34. RIGHTS OF SELLER AGAINST THIRD 
PERSONS. In most states tlie conditional sale must be 
pr operly recorded in order tFiat it may be good against 
the^cred iters and purciiasers of tiie buyer. 

It was announced in most of the earlier cases that 
a conditional sale was a transaction whose provisions 
were good against third parties, and a seller could 
assert his title against those who had dealt with the 
purchaser under the belief that he was the owner of 
the goods, either becoming purchasers or creditors. 
But because this rule operated very harshly on pur- 
chasers and creditors legislatures have passed record- 
ing laws in most states in which it is provided that 
the reservation of title will not be effective against 



54 Ambbican Commebcial Law. 

purchasers of such goods from the purchaser in the 
conditional sale, or effective -against creditors of such 
conditional purchaser, unless certain formalities are 
complied with, as having them in writing, executing 
them in a certain way and recording them, or unless 
the party involved had actual notice of the sale.* • 
Statutes of this sort do not apply to the rights of 
the parties themselves and the seller may assert his 
reserved title against the conditional purchaser, 
though he may not have taken the precautions of 
proper registration. Neither does it apply where a 
third party concerned had actual notice, nor where 
the seller has not parted with possession to the pur- 
chaser. 

8. In the following states a conditional sale must be 
recorded to be good against purchasers and creditors: 
Alabama, Arizona, Colorado, Connecticut, Georgia, Blorida, 
Iowa, Kansas, Maine, Michigan, Minnesota, Mis- 
souri, Montana, Nebraska, New Hampshire, New Jersey, 
New York, North Carolina, North Dakota, Ohio, Oklahoma, 
South Carolina, Texas, Vermont, Virginia, Washington, 
West Virginia, Wisconsin and Wyoming. In Illinois a 
conditional sale is not good except as between the parties, 
even though recorded. Gilbert v. National Cash Register 
Co., 176 111. 288. 



CHAPTER 4. 

LIENS ARISING OUT OF CONTRACT — ^REAL ESTATE 

MORTGAGES. 

Sec. 35. REAL ESTATE MORTGAGE DEFINED. A 
real eetate mortgage is In form a sale of the property 
upon a condition which may defeat the title and revest 
it in the mortgagor. But it is In substance a lien given 
by a debtor on his property to secure the loan. 

The subject of real estate mortgages cannot be gone 
into thoroughly here, as it has been considered in 
detail under the subject on real estate,® but we may 
notice it here in a very general way. 

A mortgage is in form a deed which conveys the 
title, subject to a provision that title will revest if 
the debt is paid when it is due. But in practical 
effect a mortgage is a lien upon real estate. 

Sec. 36. HISTORY OF REAL ESTATE MORTGAGE. 
A mortgage at early common law gave a tfefa a^^t ?!^ tit ter 
becoming absolute upon the debtor's default; courts of 
equity gave redemption after that date until foreclosure 
thereof at the suit of the mortgagee. But In modern 
times the mortgagee does not in any event obtain more 
than satisfaction of his debt. 

In early days a mortgage conveyed a defeasible 
title becoming absolute upon default. Thus, A might 
say to B, "I will loan you the money as you desire, 
provided you will convey me your property as 

9. See Volume 9 of this series. 
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security. We will provide that your property shall 
be reconveyed to you if you pay the debt when it is 
due; otherwise the title shall vest absolutely in me." 
Such, today even, is the form of the mortgage. 

When the day arrived for payment of the debt and 
^^%ililt ^^"^ "Ifld ?^ B*s ri^ht would be gone fo rever. 
This day was called thcLJI IajaL-jd ay" because it was 
the day upon which in the courts of common law 
the title became absolute. 

It was and is a maxim of courts of equity that 
"Equity regards the substance rather than the form" 
and courts of equity accordingly declared that the 
substance of the above transaction w a^a lo an and not 
a sale of real property. The sale was only for the 
purpose of the loan. 

The equity courts therefore gave the mortga 
a right to redeem his property, p^fiD..tbx]aigh*.thd 
day, had p assed, by paying the debt with interest 
"^^ is right he could exercise by filing 



to 



redeem. 




This right of redemption or "equity of redemp- 
tion" placed a cloud on the mortgagee's title. ^To 
re mpve this cl o^j, hf ^ou lH fil e a bill in 1*qiiity XvT 
y/ jnreclnRp. fhf ip Qrtga g9r's inter est. The court would 
accordingly give tne mortgagor a certain length of 
time to pay the debt or thereafter be forever fore- 
closed. In this way the mortgagee perfected his 
title. 

It will be seen that in this way the mortgagee might 
ultimately obtain title fr/^ni the property mortgag- 
ed ^Vir>i|frTi "1"^^ in ("r^QG ar-tf t^^ This was 
called "k\¥H { {\}\yi'\n<\il^— Tonay^thiQ is not so. 



Foreclosure accomplishes only the payment of the 
debt. The property is sold and the surplus, if any, 
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after paying the debt, interest and costs, is paid over 
to the mortgagor. Thus the mortgage is in the 
nature of a lien. 

The subject of the real estate mortgage is treated 
at length under the subject of the Law of Real Prop- 
erty,®* and further treatment here would be unneces- 
sary duplication. 

9a. See Volume 9 of this series. 



CHAPTER 5. 

LIENS ARISING OUT OF CONTRACT — PLEDGES. 

Sec. 37. PLEDGE DEFINED. A pledge Is the trans- 
fer of personal property In security for a debt It Is also 
called aj)awn where the transfer is of tangible chattels. 



One pledges property when he deposits it with 
another to secure the payment of a debt or the per- 
formance of any obligation. The term pawn is also 
used to signify the transaction especially where 
tangible property is the subject of the transfer and 
the lender is in the business of loaning money on 
chattels which he takes in his possession. Such a 
lender is known as a pawnbroker. 

The term pledge is thus used to describe both 
highly iniportant and petty transactions in the com- 
mercial world. If one deposits a trust deed or cer- 
tificate of stock with a banker in security for a loan, 
the transaction is a pledge; if he borrows money 
from a friend and gives his watch as security, the 
transaction is a pledge ; if he deposits fhe watch with 
a pawnbroker to secure a loan, the transaction is a 
pledge. 

The term pledge is also used to describe the thing 
pledged. 

The phrase "collateral security" is also used to 
indicate a pledge, especially where the thing pledged 
is intangible property. 

A pledge differs from a chattel mortgage very 
materially. The form of transfer is entirely differ- 
ent ; title does not pass even in form and in a pledge, 

(58) 
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the property is always with the lender, while in a 
chattel mortgage, as we have seen, the title is with 
either, according to the contract. Pledges are not 
placed of record as are chattel mortgages, for the 
lender's possession of the thing pledged protects him. 
The party who owns the property and who depos- 
its it with the other is called the pledgor. The party 
to whom the pledge is made is called the pledgee. 

Sec. 38. THE SUBJECT MATTER OF A PLEDGE. 
Any personal property, tangible or intangible may be 
the subject of a pledge. 

Any form or sort of personal property may be 
pledged. Thus one may pledge his watch, his bonds, 
his mortgages, his certificates of stock. Where in- 
tangible property is pledged, it is accomplished by 
means of an assignment, to which we will devote a 
separate chapter. 

Sec. 39. FORM OF PLEDGE. Tlie pledge need not 
be in any certain form, it may consist in tiie transfer 
of the article accompanied either by an oral or a written 
contract or pledge, or it may consist in a proper in- 
dorsement and delivery of documents of title. 

A pledge need not be in writing and the contract 
may be very informal. Thus A asks his friend to 
loan him $io and hands him his watch as security. 
This is a pledge. The transaction in such a case is 
very simple. 

In the case of a pledge of property which is repre- 
sented by a document of title the pledge may be by 
transfer of the document. 

We know from the law of sales of personal prop- 
erty that a sale may be accomplished by transferring 
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the document of title, where there is one, that is, the 
bill of lading, the warehouse receipt, etc., the pos- 
session of which is necessary to obtain the goods or 
at least is evidence of the title to the goods. In the 
same way property may be pledged by transferring 
the document of title. Such document when trans- 
ferred would not necessarily indicate whether the 
holder was pledgee or purchaser. Thus, the pledgee 
of a warehouse receipt would probably simply hold 
the receipt endorsed in blank. As between the par- 
ties the nature of the transaction would be provable. 

Delivery of possession either of the article itself, 
or of the document which represents the article (the 
article being with some third person, as a carrier, 
warehouseman, etc.) is absolutely necessary to con- 
stitute a pledge. Thus I cannot pledge my corn un- 
less I deliver the corn to the pledgee ; unless the corn 
is held by some third person and my title to it is 
evidenced by a bill of lading or receipt, in which 
case I can pledge by transferring the document of 
title. 

Where a pledge is accomplished by a transfer of 
a document of title, or where the thing pledged is 
intangible property, like a note, bond, certificate of 
stock, etc., the question arises whether indorsement 
or written assignment is necessary. Provided pos- 
session is given, endorsement or assignment to the 
pledgee is not strictly necessary though it is custo- 
mary and is also highly convenient to the pledgee in 
enforcing his pledge. If for instance I hold an un- 
endorsed note as pledgee I may have a right to realize 
upon it as pledgee if the pledgor defaults, but I might 
be greatly embarrassed without the endorsement and 
require the assistance of a court to protect me in 
my rights. 
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8ec. 40. right and duty of pledgee with 
reference to possession of the property. 

The pledgee may retain possession of the property until 
his debt is paid or tendered. He must use due care for 
its safe keeping, account for its income and not make 
any use of it except with the pledgor's consent. 

The pledgee, as we have seen, must have the pos- 
session of the property, for this is essential for this 
sort of lien. This possession he may retain until 
the debt is paid, or until it has been properly tender- 
ed. The pledgee must use the care ordinarily exer- 
cised by a prudent man in the possession of property. 
If by his carelessness it is lost, the pledgee can recover 
such damages as he may have suffered. 

Sec. 41. REMEDIES OF PLEDGEE. Sale of Pledge. 
The pledgee may suA-«i»»A^he debt/or.seil the pledge 
and apply the proceeds on the debt. ^-^ ^ ^ 

A pledgee is not confined to his remedy upon the 
pledge. He may bring suit upon the debt and in 
this way satisfy his claim. There is no obligation on 
his part to sell the property pledged. He may, how- 
ever, and this perhaps is the usual case, find his re- 
course by a sale of the pledge. His express or im- 
plied contract is that he shall have the right to sell 
the pledge if the debt is unpaid at its maturity and 
apply the proceeds upon his debt. If the sale does 
not bring the amount of the debt the pledgor still 
owes the deficiency. If the sale brings more than 
the amount of the debt the pledgor is entitled to the 
surplus after the reasonable expenses incident to the 
sale are subtracted. 

Where notes are pledged, the question arises 
whether the pledgee may sell the notes, or whether 
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he only has the right to ho }4 them until matur ity and 
CQlkctllhem. By tTT^-^vgig^^ ^^ ail^h'^ nty h e cannot 
Rgjl them. Thug, if A makes anotetoBp and B 
pledges this note with C for a loan, C's right is to 
collect the note and apply the amount collected on 
his debt. By special contract however he could sell 
the note. The same rule applies to bonds, and simi- 
lar choses in action. ^^ 

Sec. 42. FORMALITIES OF THE SALE. The eale 
must be conducted in y^fl ^^' th by t he pledgee, and 
this usually Implies that the sale be public and upon 
proper notice to the pledgor and the public. 

The contract of the pledge may set forth the cir- 
cumstances under which the sale is to take place. It 
may, for instance, provide that the sale may be either 
public or private or that it may be with or without 
notice. But whatever the terms of the contract, the 
general law provides that the sale must be conduct- 
ed in the utmost good faith. Therefore, a pledgee 
who has a right of private sale might nevertheless 
find it to his advantage to sell at public sale for he 
would thereby protect himself against an allegation of 
bad faith. The pledgee should give full notice of 
the sale so as to attract purchasers and obtain the 
highest price possible. The pledgee can not purchase 
at his own sale, unless the pledge specifically gives 
him that right. 

10. Peacock v. Phillips, 247 111. 468. 



CHAPTER 6. 

LIENS ARISING OUT OF CONTRACT — ^THOSE BY WAY OF 

ASSIGNMENT. 

8ec. 43. DEFINITION. An assignment is a transfer 
of an incorporeal right. 

When one transfers hi? right to something as 
distinguished from the thing itself we say that he 
assigns his right; thus one assigns his right to his 
wages, his right to profits in a business, etc. If the 
right assigned is of a particular sort we may call the 
assignment by some other special name, as for 
instance, a transfer of negotiable paper which we call 
negotiation. 

Sec. 44. PARTIES CONCERNED. The parties con- 
cerned in an assignment may be for our purposes re- 
ferred to as the original debtor, the assignor, and the 
assignee. 

In an assignment three parties are necessarily con- 
cerned. The term assignment signifies that a right 
is transferred and this denotes that there is some one 
from whom that right is owing and some one to whom 
it is owing and then there is the party to whom the 
party entitled to that right transfers it. Thus we 
have A owing B a salary for services rendered by 
B to A. A in this case may be referred to as the 
original debtor; B as the assignor and C the party 
to whom B assigns his salary, that is to say, the as- 
signee. In the case put, A is debtor to B and B is 

(63) 
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debtor to C, but we may refer to A as the original 
debtor, to B as assignor and C as assignee. From 
this consideration it appears that not only are the 
assignor and the assignee concerned in the assignment 
but there is also a third person who is concerned and 
who may have consented or may not have consented 
to the assignment. 

Sec. 45. VARIOUS PURPOSES OF ASSIGNMENT. 
Assignments may be by way of sale, gift or pledge. 

We should note here that the subject of assignment 
is by no means confined to the law of debtor and 
creditor but that assignment may be by way of out- 
right sale, or may be by way of gift as well as by 
way of pledge in security for a debt. We are of 
course in this connection concerned only with its 
aspect as a pledge in security for a debt. 

Sec. 46. WHAT CONTRACTUAL RIGHTS MAY BE 
ASSIGNED. Practically ail contractual rights may be 
as^gn ed except the right to person a J ^jvi^Ag, and If 
the <ion&6nt"of the debtor Is obtained that also is assign- 
able. 

In considering the assignment of rights the ques- 
tion arises whether the consent of the debtor, that is 
to say, of A (as in the illustration above) is neces- 
sary. The law is clearly established that a creditor 
may assign many rigl^jts without the consent o f the 
debtor. If he has the debtor's consent he may of 
course assign any right but if he has not the debtor's 
consent he can only assign those rights which make no 
material difference to the debtor. Thus rights to 
money or goods can usually be assigned without the 
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consent of the debtor because the assignment 
amounts practically to a direction by the assignor to 
pay the money or deliver the goods to the assignor's 
agent. It is immaterial to the debtor whether he 
pays the money to B or at B's direction to C. There- 
fore, rights of this sort can be assigned without the 
consent of the debtor. 

Sec. 47. WHAT EXPECTANCIES AND FUTURE 
INTERESTS CAN BE ASSIGNED. One may assign any 
expectancy which Is coupled with an Interest or his 
expectancies as heir, etc., but cannot assi gn con tractual 
rights unless the contract Is an existing one. 

It is well decided that if one expects to inherit 
property he may assign his right to that property and 
usually where an expectancy may be said to be 
coupled with an interest it is assignable. With refer- 
ence to contractual rights it is settled that rights of 
this sort cannot be assigned unless the contract has 
already been entered into. It is, however, unneces- 
sary that the contract be definite as to its duration. 
Thus one may assign all his future wages which he 
is to earn under a present contract of emplojrment 
even though that employment might without breach 
be terminated at any time.^^ 

Sec. 48. HOW ASSIQNiVIENT ACCOIVIPLISHED. 
An assignment may be very informal, or even oral. It 
Is held however that rights under seal must be assigned 
by an Instrument under seal. 

There is no special form for an assigimient. It 
may be very simple in form. If the old law of 

11. MaUin v. Wenham, 209 111. 292. 
7 Bays — 6 
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sealed instruments is still in force the assignment 
should be under seal. 

See. 49. TITLE OF ASSIGNEE. The assignee takes 
the title of his assignor s ubje^^t * <^ the same de fenses 
which It would have In the hands or tne assignor. 

One who acquires a right by assignment takes it 
in the same condition in which it exists in the hands 
of the assignor. Thus if B assigns to C his salary, 
alleged to be due from A and A has already paid the 
salary or does not owe it he can set up the defense 
as well against C as he could against B although C 
may have supposed he was getting a valid claim and 
may have given full value for it. 

This, as we know, is not true in the case of that 
sort of transfer which we term negotiation. Rights 
are not negotiable unless drawn up in a particular 
way and contain certain essential elements; and they 
are then negotiable because the parties by putting 
them in that form thereby signify their intentions to 
make them negotiable. In such a case, transfer may 
cut off defenses and the transferee takes a better title 
than his transferor, but this is not true in respect to 
rights and instruments merely assignable. 

Sec. 50. NOTICE TO DEBTOR. An aylg |j^^ mnaf 
p erfect his right by giving notice ♦ff fh ft febte> of the 
a ylgno r that ha has kcaufr^t* jp^ Hght b y assignment. 



Using our same illustration of an assignment by B 
to C of his right or claim against A we must notice 
that C cannot acquire full protection of his rights 
until he has notified A of the assignment. Thus if 
A owes B a salary and B in order to secure C for a 
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loan made by C to B assigns C his salary^ C must 
give A notice of the assignment, otherwise C runs 
the risk that A may pay the salary to B not knowing 
of the assignment. In the case of that sort of trans- 
fer termed negotiation^ this is not true for from the 
fact that it is made to be negotiated, the debtor must 
take notice that it may have been negotiated and 
hence must not pay any money except to the party 
holding the instrument properly endorsed. 

Sec. 51. GENERALLY. For matters relating to 
assignment which do not fall strictly within the law of 
debtor and creditor the student Is referred to the gen- 
eral subject of contracts. 



CHAPTER 7. 

LIENS INDEPENDENT OF CONTRACT — COMMON LAW 

LIENS AND STATUTORY LIENS IN THE NATURE 

OF COMMON LAW LIENS. 

Sec. 52. IN GENERAL. We are concerned in this 
chapter with well known common law liens and those 
statutory liens which resemble common law liens. Pos- 
session by the creditor is an essential element In these 
liens. 

In this chapter we will consider those liens which 
a creditor has upon the property of his debtor by 
the principles of the common law and which do not 
arise out of any contract, but exist under the general 
law. Statutes have also given liens of this sort 
which are in their nature similar to common law 
liens, and we will consider these liens as they exist 
under the common law and under the statutes. There 
are also certain statutory liens independent of con- 
tract which we will consider later because they are 
essentially different from common law liens. 

In the common law lien possession is an essential 
element and if the creditor parts with possession he 
loses his lien unless he reserves it by contract. 

We should notice in the first place that unless a 
creditor acquires a lien by contract or by some judi- 
cial procedure he does not have, as a usual rule, any 
lien upon his debtor's property. Thus, if A loans 
money to B, taking no security, he does not by virtue 
of the loan have any lien on B's property. Or, if A 
sells goods to B and does not retain the goods until 

(68) 
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paid or enter into any contract for a Hen, he has taken 
B's general credit and has no lien. Yet there are a 
few cases where the law for reasons of public policy 
gives a lien though none has been preserved by con- 
tract. 

The cases where this is true are considered in the 
subsequent sections. 

Sec. 53. LIEN OF COMIVI ON C ARRIERS. A common 
carrier has a special lien for its proper freight, ware- 
house, and demurrage charges. 

The common law gave a common carrier of goods 
a lien for his charges. This lien attaches only to the 
goods shipped under that contract and is lost by 
delivery of the goods to the consignee. 

Sec. 54. LIEN OF WAREHOUSEIVIAN. A ware- 
houseman has a lien at common law for his proper 
charges. 

The common law gave a lien upon the goods stored 
for the proper warehouse charges. This lien extends 
only to the goods stored under the contract for which 
the charge is made and is lost by delivery of the 
goods. 

Sec. 55. LIEN OF INN KEEPER. The common 
law gives a lien to an Inn keeper upon all the property 
of his guests for the proper charges for board and lodg- 
ing. 

An innkeeper, being obliged to receive whoever 
comes for entertainment, is given a lien by the com- 
mon law upon the property of the guest for all 
charges properly made for board and lodging and 
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this lien has been extended in some respects by the 
statute. 

8ec. 56. LIEN OF AGISTER. An agister it one 
who pastures cattle. By the common law he had no 
lien but some statutes give him a lien. 

Sec. 57. LIEN OF LIVERY STABLE KEEPER. A 
livery stable keeper had no lien by the common law 
unless he cured or trained the animals within his keep, 
but statutes have given him a lien In some states. 

Sec. 58 LIEN OF BAILEE SPENDING MONEY OR 
SERVICES ON GOODS. An ordinary bailee usually 
had no lien for his charges but If under his contract he 
spent money or rendered services he acquired a lien. 

Sec. 59. LIEN OF VENDOR. A vendor of goods has 
a lien when he sells for cash but '^ yftp '♦ *^y ^'t 'lYttring 
the goods. 



One who sells goods upon a general credit has no 
lien upon them unless he has retained it by contract. 
He may, of course, take back a mortgage and protect 
himself by his contract. But if the sale was for cash, 
he is not obliged to part with the goods until they 
are paid for and has a lien which he may enforce. 
He loses this lien by delivery of the goods to the 
vendee. A vendor has more extensive rights than 
other lienors. For his remedies see Volume 3 of this 
series. 

Sec. 60. LIEN OF LANDLORD. The landlord by 
the common law had no lien upon the goods of his ten- 
ant but by statute he is sometimes given a more or 
less extensive lien. 
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A landlord did not have any lien upon the goods 
of his tenant, that is to say, the tenant could sell and 
dispose of those goods at pleasure until the landlord 
acquired some lien by judicial proceedings. In most 
of our states the landlord has no lien, but he may 
acquire one at any time by a judicial proceeding called 
"destraint." 

See. 61. COMMON LAW LIEN 18 GOOD AGAINST 
THIRD PERSONS. The common law liens we have 
been considering are good against the debtor and 
ag ainst all third persons as pofy^Mion i^ves notice. 

Just as a chattel mortgage properly recorded or 
real estate mortgage and a pledge protect the 
creditor agaJ P^ a lTthg LWorld (as well as the debtor) 
so a common*^ lawlien enables one to hold the goods 
not only against the debtor but against all the rest of 
the world, that is to say against parties who may have 
purchased the goods or taken a mortgage or secured 
a judgment. T he 4$9sse5alL»i ^ irf the frnn(\i by the j) 
cred itor is a notice to th c- worl d o f the rights whi ch [/ 
h e claims therem. 

Sec. 62. LOSS OF LIEN. By parting with the 
possession of the goods, the creditor loses his lien. 

Possession is an essential element in a common law 
lien; by voluntarily parting with the possession the 
lien is lost. 

Sec. 63. ENFORCEMENT OF LIEN. The holder 
of a common law lien as a usual rule could notjfiJJLUie 
goods unless they were perishable, h^ anui^ if^nly hoia 
thc4lAfidaJ>ut the statute has In many casesgTvenhirn 
a rig ht of sa le to enforce his lien. 
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By the common law the lien holder had no right 
of sale. He might sell if the goods were perishable, 
but not otherwise unless that was his special con- 
tract. But statutes have given right of sale, especi- 
ally to warehousemen, innkeepers and the like. 



CHAPTER 8. 

liens independent of contract — ^the statutory 

mechanic's lien. 

8ec. 64. IN GENERAL. In various kinds of indebt- 
edness statutes have created liens unlike those arising 
at common law and which we may designate as statu- 
tory liens. The chief of these Is the mechanic's lien. 

The statutes of any state may create liens of vari- 
ous sorts of a different character than those dis- 
cussed in the previous chapter. The common law 
lien and those statutory liens in the nature of com- 
mon law liens exist by virtue of the possession of 
the goods by the one who claims the lien. The 
statute may create other liens existi ng indepen dently 
of pps' r^^^'^i""! by providing that the claimant sTiall 
put his lien of record, as he is compelled to do in 
liens arising out of contract unless he has posses- 
sion. Aside from judicial liens, the chief of these 
liens is the mechanic's lien. And this is the only one 
we will consider, except the judicial liens treated in 
the next chapter. 

Sec. 65. THE MECHANIC'S LIEN DEFINED. A 
mechanic's lien Is a lien given to materialmen, con- 
tractors and laborers who furnish material or services 
for the Improvement of real estate. It arises upon the 
furnishing of the material or services but must fag per- 
tffiUd-withln a certain period of time by makin g , s ome 
public xsSfinL4rS|)y bri nging su it, 

(73) 
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A mechanic's lien is a lien arising independently 
of contract and is given by the general laws of most 
of the states to those who furnish material or serv- 
ices for the improvement of real estate. In such a 
case there is of course no holding of possession by 
the claimant as is necessary in the case of common 
law liens which arise independently of contract. This 
lien arises when the material or services are fur- 
nished and is enforceable against the owner for a 
certain period and also against third persons for a 
period provided the claim is recorded or the suit 
started within a certain prescribed time, as, for in- 
stance, in Illinois, withrrj;^ "^^nths ^r^^m thf time 
the services ^ re renHprerr7>r >-A c material furnis hed. 

Sec. 66. WHO CAN CLAIM MECHANIC'S LIEN. A 
mechanic's lien may be claimed by any one who as con- 
tractor or subcontractor^ furnishes material or services, 
for the Improvement of real estate. 

While the statute of each state must be strictly 
construed in reference to the right to claim a 
mechanic's lien we may say that such laws usually 
provide for a lien by (i) materialmen, and (2) by 
those who render services; provided the material is 
furnished and the services rendered for the improve- 
ment of real estate. Thus the contractor who builds 
the house, the lumberman who delivers the lumber, 
the mason who lays the brick, may all claim their 
lien. 

Those who furnish material or services may be 
classified into contractors and subcontractors. A 
sul^Cfifl trnrtor h n a a shoilui lime, usually, » which 
to^'^laig L his me chanic's lien than a general con- 
tractorhas. TheTaw provides that before a general 
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contractor may claim his lien he shall, if demanded, 
furnish affidavits as provided by statute, showing 
who all subcontractors are. 

Sec. 67. PRIORITY OF MECHANICS' LIENS. 
Mechanic's Hen has priority over all other Hens subse- 
quently arising where the proper proceedings are taken 
to perfect the lien. 

A mechanic's lien has precedence over all mort- 
gages, judgments or other liens arising subsequently 
provided the steps required by the statute are taken 
in apt time to perfect the lien. For instance, in Illi- 
nois the law provides that a contractor must perfect 
his lien either by recording the same or by bringing 
suit to enforce the claim within four months after 
completion of the work or the delivery of the ma- 
terial for which he claims a lien, and subcontractors* 
must give notice within sixty days. As between 
mechanics' liens themselves the law provides that the 
claim of any person for wages as a laborer shall be 
preferred but the other liens usually have no priority 
one over another where they arise out of the same 
job. 

It will be notice4 that a person has a lien up t o a i( 
c ertain time good against the wor ld f^^fxx though there ] 

is no public record nf hi<s riflim fnr a lipn. 'I his is al- 
lowed to exist upon the theory that th^ doing of the 
work or the su)^Q|jjj|g ^ l ^ e materia l is tn itself ^n 
act"XOflsfitutm^ notice to th ird pf ^rties in the same 
way that possession of property is held to constitute 
notice of the rights of the possessor which is equiva- 
lent to notice given by record. 

The lien dates as of the time the contract was 
made. 
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Sec. 68. PROCEEDINGS TO ENFORCE LIEN. The 
lien Is enforced Jiv a auit bro ught for that purpose to 
subject the property to such Hen and se ll It to satisfy 
the lien. 

We have noticed that one may perfect his Hen by 
recording a claim for it, within a certain time. In 
order to perfect the lien he must file his claim within 
a certain time or start a suit within that time. Hav- 
ing perfected the lien within the proper tim ejie may 
then enforce it by sui t within a much longer period. 
•Enforcement of the lien is accomplished by^a suit 
which proceeds to trial and in which, if the issues be 
found in favor of the claimant, a decree is entered 
for the sale of the land, much in the same manner 
that land is sold to foreclose a mortgage. 

Redemption of the land sold may be made by the 
owner within the same period that redemption under 
other judicial sales may be made. 



CHAPTER 9. 

LIENS INDEPENDENT OF CONTRACT — ^UENS ACQUIRED 
THROUGH JUDICIAL PROCEEDINGS. 

Sec. 69. IN GENERAL. Through Judicial proceed- 
ings a creditor may, under the statutes, acquire liens 
upon the debtor's property. 

We have seen that a creditor usually has no lien 
unless he secures it by contract. Even if he starts 
suit in the ordinary way he has no lien until he has 
procured his judgment, unless he began the suit by 
way of attachment. But , after Ij e obtains ^udf ^ent 
he hgs a lieq w^^'^h is often fef gnpifiS ^by ^uing out 
, a writ of f7rmitif>ni — We will flbtice mese liens in 
the following sections. 

Sec. 70. LIEN BY JUDGMENT. A Judgment usu- 
ally gives a lien for a certain period upon real estate, 
except In the minor courts. 

Where one obtains judgment, this gives him a lien 
according to the provisions of the statute of the state 
in which the* judgment is obtained upon the property 
in that state. The law in some states is that if one 
obtains a judgment in the nisi prius courts, such 
judgment will constitute a lien upon the property 
of the judgment debtor for a certain period. 

8ec. 71. LIEN BY ATTACHMENT BEFORE JUDG- 
MENT. In a certain class of cases one may start 
attachment proceedings, that Is to say, attach oertahi 

(77) 
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property to be held pending Judgment, and this attach- 
ment creates a lien from the time It Is made. 

An attachment suit is a suit brought by means of 
seizing certain property before judgment is secured. 
Th is cannot be done in mnfif s tates except wh ere 

rt^rf^jn rnr}^i\\nnQ ^vJct^ ac fnr instance, whcrC the 

\ jWoKfrkf ^'c^ ^ nn^-r^RJd^nt or where thecreditor will 
^take oath that the debtor is about to nFemoYfc ^rom- 
the gtate cir remove hi^ property from the state or 
T j ^oncea l it, or that he stanns in Hefianr^ of an officer, 
etc. >^^*^^d TP"*^^^ ^^^^ hf f^H t^ ^r^y^^ t^^ Hatnagog 
in case the property is wrongfully seized as shown by 
the subsequent proceedings in the suit. This attach- 
ment proceeding with the exception of this feature, 
proceeds regularly to trial and judgment as in other 
cases. 

Sec. 72. LIEN OF EXECUTION. Where Judgment 
isj2Jblalned a writ of execution sued out upon It usually 
^xtend^ the Hen. 

We may illustrate this section bjr the laws of Illi- 
nois. In that state there is a Jiep for tp B^ y ^^^* 
upon land by virtue of the judgment. liuexecution 
is taken out upon the judgment ^^i? ^i>n ip epctend ed 
t o seveiijye arsi Innthe same way one may get a 
lien "Uponpersonal property by suing out executions 
and placing the same in the hands of an officer for 
service. 



FABT m. 

DISCHARGE BY PAYMENT, SETTLEMENT AND 

COMPROMISE. 



CHAPTER 10. 

PAYMENT AND TENDER OF PAYMENT OF A LIQUIDATED 
debt; STATUTE OF LIMITATIONS. 

Sec. 73. IN GENERAL. In this chapter we briefly 
diecuse the full payment or tender of payment of a 
debt whose amount Is not In dispute. 

D owes C $100. He tenders and C accepts the 
$100. This is payment of the debt in its simplest 
and in its most usual form. 

Sec. 74. MEDIUM OF PAYMENT. Payment may 
be in any medium to which the parties agree. 

The parties may agree upon any medium — gold, 
silver, certificates, bank notes, etc., or check of the 
payer. When a debt is expressed to be payable in 
any medium, as, for instance "gold, of the present 
standard of weight and fineness" often found in 
mortgages and mortgage notes, the pa3rment as a 
matter of fact is not usually in the medium expressed, 
the creditor having the right, of course, to waive 
his privileges in that respect. 

(79) 
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see. 75. payment by negotiable paper. 

Where paymen ts Is by bank check or other commercial 
paper, such pnymtPt Is In Fh^tt statr* '^'^"sMffr*^^ ft'^'y 

>payment and does not In Itself discharge 



the original debt. 

If D owes C $ioo and gives him his check in pay- 
ment upon the bank in which he thereby represents 
he has or will have a deposit, the check is only con- 
ditional pa)rment. It is accepted upon the theory that 
it will be paid. If ^uat-paidy-tbere -may be a suit 
_^ luponjjifi-xheck or upon, the originnl -indebted- 
ness. The same is true of any negotiable paper, 
whether it be the paper of the debtor or of some 
third person. It is true that such paper might be 
accepted as an absolute payment, but there is no 
presumption that it is so accepted. There would 
have to be a special agreement to that effect. ^^ 

Sec. 76. TENDER OF PAYMENT — "LEGAL TEN- 
DER." A tender of payment of the correct amount 
when the debt Is due, will not discharge the debt, for 
tender must be kept good, but It will stop accruing 
Interest, costs, damages, etc. But tender must be In 
"legal tender," and In the proper amount and at the 
proper time. 

Where and when tender may be made in contracts 
so that it will operate as a discharge of such con- 
tracts is a subject for discussion under the general 

12. This is the rule in all states except, it seems, four: 
Indiana, Maine, Massachusetts and Vermont, in which 
states the presumption is that such paper is taken in 
absolute payment, subject to rebutting evidence. Com- 
bination, etc. Co. V. St. Paul City Railway, 47 Minn. 207. 
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law of contracts. Usually, we may say, that where 
tender may be made, a tender will discharge the con- 
tract and such tender need not be kept good. Thus 
if I am to deliver to A ten tons of coal at a certain 
point, whether I could perform my obligation by 
tendering the coal or by actually delivering it would 
depend upon the nature of my contract, whether, 
for instance, the sale was for cash or on credit. 
But assuming a tender could be made, a tender once 
made would operate to discharge the agreement. The 
contract could then be considered as at an end, with, 
perhaps, a right by the tenderer to sue for damages 
for non-acceptance. But in a money obligation tender 
must be kept good, that is, a tender once made does 
not discharge the indebtedness. But a tender prop- 
erly made at the proper time and place and in the 
proper amount will discharge accruing interest, costs, 
damages, etc. 

Tender must be in "legal tender," but if the cred- 
itor objects on some other ground, then the tender 
is good though not in legal tender. But if the cred- 
itor keeps silent the tender is not good unless in 
"legal tender", notwithstanding the lack of specific 
objection. Legal tender is tender in any medium 
which the law states must be accepted in payment 
of debts.i2* 

There is no tender unless there is an actual hand- 
ing out of the amount so that the creditor can take 
it if he desires, accompanied by a statement of the 

12a. The following are "legal tender:" Gold coin, to 
any amount; silver dollars, to any amount; other silver 
coin, in sums not to exceed $10; other minor coins, 
in sums not to exceed 25c; United States notes, to any 
amount; demand Treasury notes, to any amount 

7 Bays — 6 
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amount, but the money need not be counted unless 
that is called for. The actual amount must be tender- 
ed. There is no legal tender where there is a larger 
amount tendered with a request for change. But if 
the change is waived, the tender is good as the 
greater includes the lesser. 

Sec. 77. RIGHTS OF PARTIES IN REGARD TO 
OVERPAYMENT OR UNDERPAYMENT THROUGH 
MISTAKE. If through a tnitilil vri'it^'- of the facts 
a wrong amount is paid, the party against whom the 
mistal<e operates may recover it by suit. 

Where through miscalculation or in some other way 
there is a mutual mistake concerning the facts and 
an over pa)rment or an under pa3mient thus made, 
the party thus prejudiced may recover the amount 
he has lost through the mistake. 

Sec. 78. INTEREST UPON THE DEBT. USURY. 
The debt bears the rate of Interest agreed upon, pro- 
vided the rate is not usurious. If no rate is stated, 
debts of certain kinds bear a rate established by the 
law, but aii debts do not bear interest. The law sets 
a limit in the rate of interest that can be charged. 
Charging more than that amount Is usury, and subjects 
the creditor to a penalty. 

It is deemed good public policy to prevent a cred- 
itor from charging more than a certain amotmt for 
the use of money. Therefore the laws of nearly all 
the states provide a maximum amount that may be 
charged. When more than the maximum rate is 
agreed upon the transaction is said to be usurious. 
Tlie penalty for charging usury differs according 
to the state laws. A table in the Appendix shows the 
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rate which can be charged and the penalty for charg- 
ing a greater rate. In some states the entire interest 
is forfeited ; in some there is a subtraction from the 
principal, but only a very few states deprive the 
lender of his principal. In very few states is usury 
a criminal wrong and in man)r, if usury is paid it 
cannot be recovered by the debtor. In such states 
the debtor must refuse to pay the usury and being 
sued, plead his defense. Charging the highest rate 
and subtracting it from the principal in advance is 
not usury though mathematically it may amount to 
a fraction more than the legal contract rate. Thus 
if 7 per cent is the rate, a loan of $ioo at 7 per cent 
discount, whereby the borrower gets $93 and pays 
back in one year $100 would not be usurious. 

Where there is no agreement for interest all debts 
do not bear interest. The law provides for a rate 
where none is specifically agreed upon, but this does 
not apply to all forms of indebtedness. Usually it 
merely applies to money borrowed, debts vexatiously 
withheld, etc. To mere overdue accounts, etc., it 
does not always apply. 

Sec. 79. THE DEBT BARRED BY LAP8E OF TIME 
— STATUTES OF LIMITATION. Mere lapse of time 
will bar a debt. The statutes of the various states 
provide periods within which suit must be brought. 

does not plead It, or makes new promises to pay, or 
keeps the debt alive by payments of principal or inter- 
est. 

After a debt has existed for a long period of time, 
it will be presumed to have been paid and the states 
have passed statutes naming certain periods in which 
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suit must be brought. These statutes are called 
"statutes of limitation." It is deemed wise 
not to encourage the enforcement of stale claims in 
which the evidence may have been lost or have 
become hard to find. The periods provided differ in 
different states and as to different classes of claims. 
A note, for instance, will not be barred as soon as an 
oral indebtedness. This bar provided by the statute 
is for the benefit of the debtor; he may waive its 
provisions either by not relying upon it when suit 
is brought, or by making new promises to pay the 
debt. If after the period has partially, or wholly 
run he makes a new promise to pay, the period will 
begin again from the date of the new promise. In 
many states this promise must be in writing. Also 
where payments are made, the payments arrest the 
running of the statutes. These -payments may be 
either of principal or interest. Thus a note of very 
ancient date would be perfectly valid if the interest 
had been kept up upon it, or any interest paid within 
the period fixed by the law. 



CHAPTER 11. 

SETTLEMENT AND COMPROMISE BETWEEN DEBTOR AND 

CREDITOR. 

8ec. 80. CLAIMS — LIQUIDATED OR UNLIQUI- 
DATED AND DOUBTFUL. In discussing this subject, 
it is necessary to regard the condition of the claim in 
respect to whether it is liquidated, unliquidated or 
doubtful. 

We have already considered claims in respect to 
their condition whether they are liquidated or un-. 
liquidated. In this chapter we will have to keep 
that distinction in mind. 

Sec. 81. SETTLEMENT OF LIQUIDATED CLAIMS. 
If a debt Is liquidated in amount, It Is settled by the 
rules of the common law that a payment of a smaller 
amount than the amount due cannot discharge the 
debt unless there be some new consideration. 

Consideration is essential to every simple contract. 
It consists in parting with or promising to part with 
something to which one is legally entitled. One does 
nothing which he ought not already to do when he 
pays his debt. On this reasoning the common law 
laid down a rule that the payment of the part of a 
debt admitted to be true could not possibly discharge 
the entire debt even though that was the agreement. 
Thus A owes B $ioo, he pays $50 on B's agreement 
that he will discharge him for the entire debt, B 
can still sue for the other fifty notwithstanding his 

(85) 
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promise because A parted with nothing to which 
he was entitled in return for B's promise.^* 

If however, there was any new element which 
could be construed into a consideration, the agree- 
ment would stand, as where the debtor paid the debt 
before it was due, or gave additional security. So 
if instead of money he gave something w hose valu e 
is not fix ed but depesdsL-jQrL_th€--agrcement of the 
parties, fiie agreement will stand, ^^^here A owes 
B $100 and ^ f ^rpo^^rt-itftr iirnrtli--^niit > $go is taken 

in satisfaction. This agreement will stand, because 
the Couct ai^llowp a rttps to set thpjr own vnlu f'^ and 
do not consider tni^adequacy of the consideration. 

This rule has been departed from in some states 
and a pa3rment of a smaller amount will discharge 
the greater provided that is the agreement.^* 

What we have said, applies only to cases in which 
the amount claimed on one side is conceded to be due 
on the other. 

Sec. 82. COMPROMISE OF UNLIQUIDATED 
CLAIMS — ^ACCORD AND SATISFACTION^^-^f the 
amount of a claim it disputed In good f a i t h j ^any ) Mttj e- 
n aent of It will stand. But If the compromTsfr Is not 
carried out as agreed upon, a suit may be brought on 
the original demand. 

If any compromise of an unliquidated demand is 
made, the compromise will stand as made. Thus A 

13. Fou]&Qa.jr. Beer, U R. 9 App. Gas. 605. Contra: 
Frey t. Hubbell, 74 N. H. 358; Clayton r. Clarke, 74 Miss. 
499; in which two cases the court repudiated the doctrine 
as not being founded on reason, but the weight of authority 
supports the doctrine. 

14. See Note, 18. 
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claims B owes him $ioo. B in good faith claims the 
amount is only $75. They finally agree on $80. If 
B pays this there is "accord and satisfaction". A 
cannot claim the other twenty for by agreement $80 
was agreed in settlement. If B does not pay as 
agreed, A can sue him on the compromise, or ignor- 
ing the compromise he can sue for the original de- 
mand.^** 

Sec. 83. COMPROMISE OF CLAIMS WHOSE 
ENTIRE VALIDITY IS DOUBTFUL. If the validity of 
a claim is In doubt but the claim Is made In good faith, 
a compromise of It Is good and suit may be brought 
upon the compromise. 

Supose that A has had an accident befall him 
which he alleges arose out of B's negligence. B 
denies any liability yet he agrees with A to pay him 
$200. A can sue on this agreement. 

15. Snow Y. Greisheliner, 220 lU. 106. 



CHAPTER 12. 



COMPOSITIONS WITH CREDITORS. 

See. 84. COMPOSITION DEFINED. A cyMngoailion 
by a debtor with his creditors Is an arrangement 
wliACfil^y the debtor pays or agrees to pay a g^rtaln 
percenta^bs of the claims to the creditors upon their 
agreement with him and with eac h nth i i tq nff^rpt nynjli 
amount in satisfaction of the (6ni\rt)deb t. Such an 
arrangement will stand as made. 

A debtor in failing circumstances often finds it ad- 
visable and possible to come through his financial 
difficulty by an agreement with his creditors where- 
by they agree with him and each other that they 
will accept a certain percentage in satisfaction. This 
may be upon a cash basis, or part cash and part time, 
or all upon time pa)mients. This transaction is every- 
where upheld and the old debt is wiped out in the 
new agreement. This is true whether the indebted- 
ness is liquidated or unliquidated. 

Sec. 85. ELEMENTS OF COMPOSITION. The com- 
position may be executed or executory; with ail or a 
part of the creditors; but must not be fraudulently 
induced. 

A composition may be a strictly cash transaction 
or, as is perhaps more usual, on time af least in part. 
It may be made with all the creditors or with only 
a part of them. t| fVi^ Anh^nr tnni f i ^mj iiUrit 

mis representations the cred itnr<^ arp nnt hnnnH upon 
the composition. Of course, a composition of cred- 

(88) 
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itors, as the definition shows, must be upon full con- 
sent of every one involved. No creditor could be 
made a party to a composition which he did not 
agree to. 

Sec. 86. CONSIDERATION. A composition with 
creditors is supported by a good consideration which 
coijfiists In the agreement o f the creditors wi th ^(y^ 
jjfhej^and Jhg debto r to for^ flfl A jiflrtlPir e flh eir debtJ 

A composition by a debtor with his creditors dif- 
fers from a compromise or settlement by a debtor 
with one of his creditors or with all of them in sepa- 
rate agreements. In a composition the debtor and 
at least two of his creditors are involved and they 
are all parties to the same agreement. One creditor 
foregoes a portion of his claini .Ja_£oiisideratio n of 
±h^ nfhe r rr^flifnr forggoin^ a Dortjon of his. The 
transaction is everywhere upheld, and is frequently 
met with in commercial life. 



PAETIV. 

THE JUDICIAL REMEDIES OF THE CREDITOR TO 

SUBJECT HIS DEBTOR'S PROPERTY TO 

SATISFACTION OF HIS DEBT. 



CHAPTER 13. 

THE REMEDIES OF AN ORDINARY SUIT AT LAW. 

Sec. 87. GENERAL STATEMENT. Tribunals are 
•stabUshed called the Courts of Law and Equity 
wherein a creditor ma/ have a claim established and 
allowed; and his debtor's property, by virtue of such 
proceeding may be subjected to the payment of the 
debt. 

Where one has a claim against another it may or 
may not be such a claim as the law will allow to 
constitute a legal obligation, or it may be justly or 
unjustly made. In order to establish the legality and 
justness of a claim, courts are established in which 
the evidence on both sides is taken and a judgment 
entered accordingly. It is not until such judgment 
is obtained that one's claim becomes a matter of 
legal certainty or of record. When it has once been 
so obtained, then a judgment is on its face of legal 
value, the evidence upon which it is supported can- 
not, except upon appeal or in a few cases we need 
not notice at present, be again inquired into. By 
virtue of such a judgment the law provides machin- 

(90) 
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cry whereby under it a debtor's property may be 
taken to satisfy the debt. We will notice the ordi- 
nary steps in a suit at law in the following sec- 
tion. 

A. Proceedings Prior to Judgment. 

Sec. 88. THE PLEADINGS. The plaintiff estab- 
lishes his claim and the defendant his defense by 
means of written statements called pleadings, or state 
ments of claim, affidavits of merits, etc. 

A plaintiff in beginning a suit must set forth his 
claim in the form and manner which the law pro- 
vides. At common law the plaintiff set forth his 
claim in a ^ pclaration orj i arr atio. To this the de- 
fendant responded by way fiL^a. The proceedings 
might or might not involve further pleading. The 
pleadings were thus entitled. 

Plaintiff's claim: Declaration. 

Defendant's response: Plea. 

Haintiff's reply thereto: Replication. 

Defendant's reply thereto: Rejoinder. 

Plaintiff's reply thereto: Surrejoinder. 

Defendant's reply thereto : Rebutter. 

Plaintiff's reply thereto: Surrebutter. 

Pleadings did not usually go beyond the replica- 
tion, but might go even to further lengths than above 
indicated. When the parties finally got to a definite 
question, the case was said to be "at issue". It is 
the purpose of pleadings to bring a case to issue. 

Pleadings in early times were very technical, and 
often a case was thrown out on a mere technicality 
and justice defeated. This abuse has led to pro- 
cedural reform, which has gone much farther in 
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some states than in others, but in all states there has 
been much progress in this respect Amendme nts 
a re nqw freely allowed and technicalities paid less 
heeJto In some states the old forms have been 
utterly abolished and statements of claims or af- 
fidavits of a less formal nature substituted, and in 
some states this is true in respect to certain courts or 
certain classes of claims. 

Sec. 89. THE TRIAL. After the case has been 
brought to issue in the pleadings, it proceeds to trial, 
in which the evidence Is heard and a finding or verdict 
is had, and a Judgment thereon entered. 

When the pleadings are all properly filed the case 
is then said to be at issuCj and is ready for trial. 
Upon the trial the evidence is heard and the finding 
or verdict made. The trial may be before the court 
with or without a jury. The parties are entitled to 
a jury if they desire one. The function of the jury 
is to find the facts, under the Court's instructions 
as to the law. It is for the jury to say whether 
promises were made or acts done, but for the Court 
to say whether thereby a contract was entered into, 
and what the legal import of that contract^ was. The 
jury's return is called a verdict and as such it has 
no force except for the basis of a judgment. If 
the parties choose they may have the case tried with- 
out a jury and in that case the judge makes what 
is called a finding, which is similar to the jury's 
verdict. 

Sec. 90. NEW TRIAL. For error in the first trial 
or because of newly discovered evidence the court may 
award a new trial. 
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After the verdict or finding has been made and 
before the judgment has been entered a motion may 
be made by the defeated party for a new trial and 
if the court believes that justice has not been obtained 
or some serious error has been committed, it will 
grant a new trial. If the court believes that the jury 
manifestly displayed prejudice or passion it will for 
this and similar reasons grant a new trial. 

Sec. 91. THE JUDGMENT. The result of the trial 
is expressed In the Judgment, which amounts to a 
solemn declaration of the court of the right of the 
prevailing party. Such Judgment cannot be attacked 
except upon appeal or because secured by fraud or 
through mistal<e, etc. 

After the verdict or finding has been rendered and 
the motions for a new trial disposed of the court 
enters a judgment. This judgment is the formal ex- 
pression of the merits of the case and the rights 
of the prevailing party. Except upon appeal duly 
taken and except in a few narrow cases in which the 
judgment is directly attacked as having been secured 
through fraud, mistake, etc., the validity and force 
of the judgment cannot be questioned. The time for 
considering the merits of the case has gone by and 
it is supposed that the case has been rightly decided. 
Consequently a judgment has an intrinsic force which 
cannot be questioned. 

B. Proceedings Subsequent to Judgment. 

Sec. 92. APPEAL. The defeated party has a limited 
period after Judgment* Is entered to appeal to the higher 
court in which he may claim that some error has been 
committed in the lower court, but a^r^f^^ *''l^l J* IQ* 
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h ad In the upp er court, Thie- upper — court simply 
jaeses upon xne Tecoi; ^ brought be fore It and if It de- 
cides the lower court was wrong. It may send the case 
bacic for new trial or it may simply reduce the decision; 
otherwise it affirms the judgment. 

Sec. 93. EXECUTION, LEVY AND SALE. The 
judgment is enforced by means of execution, levy and 
sale. 

After the judgment is secured it must be executed. 
Thfi ri^^^ g-q^,., thg Co urt will, upon request, issue a 
J writlo the siieriff whiclTis call ed an execution. This 
>/ directs the sheriff to collect the amount of the judg- 
ment out of the judgment debtor's property. The 
eriff serves this exc rutinn upon thf debtor and the 
^_ r rr\^y pTi)r thft ^hjriff If payment of judgment . 
^ i?^not made then the sheriff ma y b<^ djrec tfiH tn U^J 
by virtue of his execution. If he levies ^upon prop- 
erty, he seizes it, and then proceeds t p Tdl a ccord- 
ing to the statute. 
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CHAPTER 14. 

THE REMEDY OF A CREDITOR TO SET ASIDE A 
FRAUDULENT CONVEYANCE. 

A. Introductory. 

See. 94. GENERAL STATEMENT. A conveyance is 
deemed to be fraudulent when It Is made for the pur- 
pose and with the effect of hindering, delaying and 
defrauding the creditors, and, If In such a case the 
party to whom the conveyance Is made Is a party to 
the fraud, actually or by legal Inference, the convey- 
ance may be set aside by the creditor in a legal pro- 
ceeding brought for that purpose. 

We have seen that a creditor has no lien upon 
the property belonging to his debtor, unless he has 
secured the lien by contract, except in a few cases, 
until he has obtained such lien through legal pro- 
ceedings. Consequently a debtor may freely sell his 
property, even though insolvent, provided he acts 
in good faith and gets value, and if not insolvent 
may dispose of his property by gift. 

But it i<^ a we ll settled principle of law that a 
Hp1^|nr rann^f- (IJgpriQP ^f [? i s property if his purpose 
and the effect of the disposition is to '^hinder , delay 
and defraua^^ his CTfifJitP^" "" 



IS at once apparent that in a conve3rance alleged 
to be fraudulent, a complication arises in the fact 
that a third party, namely, the purchaser or taker, 
is involved. It is, therefore, not enough to prove 
the debtor's purpose ; it must also be shown that the 

(95) 
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thi r^ party in rharcrnMr with n Irnow^^^g^ ^^ ^^^^ 
purpose/brjthat he has parted with nothing i n return 
f o7 tne property. 

We will find that fraudulent conveyances may be 
grouped under two general heads: (i) Convey- 
ances for value (or app arent-value '^. and (2) volun- 
tary conveyances. In a conveyance for value, the 
taker must be a party to or chargeable with notice 
of the fraudulent purpose or else he gets a perfect 
title. A ^volun tary conveyance_is deemed to be 



fraudulent under circumstances we may note later; 
and i n that case it may be set aside no matter how 

he may not complain against those who have been 
defrauded. We will find, therefore^Jthat a fraudu- 
lent conveyance^ may bff fi^t ?^^'^<^ ^^^E) t he taker 
Ir ^tB^ gi ves valae a nd h as fr(^ no tice." And one is 
aeeiued t6 have liOtite not only when he has actual 
notice, but also when the circumstances are such 
that it is the policy of the law to charge him with 
notice. We will find that a conveyance may be 
fraudulent in the eyes of the law though in fact the 
particular case has no taint of moral turpitude. For 
there are circumstances which would ^rnd tu filHil^V*'- 
^ ^(^ ^^^ "d JL we allowed conveyances to be made 
under them, and therefore the courts will set these 
aside as fraudulent as a matter of law. 

Sec. 95. HISTORY OF LAW OF FRAUDULENT 
CONVEYANCES. 

By the principles of the common law and by many 
statutes passed declaratory thereof, conveyances in 
fraud of creditors could be set aside. 
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An early English statute was passed on this sub- 
ject known as the Statute of 13th Elizabeth, Chapter 
5 ; and it declared for the punishment of parties who 
should justify fraudulent conveyances as made in 
good faith and upon good consideration. This stat- 
ute is one of the famous and important statutes in 
the history of English jurisprudence. It has in ef- 
fect been copied in the American commonwealths. 

Shortly after this statute was passed, a famous 
case was decided known as TJacxfig!s Case,^* inja4}ich 
held that a certain conveyance Via^ ^|^g)nr 
of fraud, in that the conveyance was general 
in its terms, and becay flc the ae l lor remained in pos- 
session of the goods and treated them as his own. 

B. Gifts as Fraudulent Conveyances. 

Sec. 96. WHEN A GIFT 18 FRAUDULENT. A gift 
is deemed a fraudulent conveyance and as such may 
be set asldo by creditors whenever It Is made by one 
who Is already Insolvent or thereby made Insolvent. 

It will be noticed that the language of the statute 
of fraudulent conveyances declares all conveyances 
fraudulent except such as are made bona fide and 
upon good consideration. It has been decided in 
innumerable cases that a gift, though in fact honestly 
made and innocently taken, may be set aside by 
creditors and its subject reached for satisfaction of 
debts, whenever it was m^de by one wjiose circum- 
stances made gtirVi ^if| pi^^nrnviflpnK tViinpr to do; 

in other words7"wlien his creditors were thereby de- 
prived of, or hindered and delayed in, the collection 

16. Twyne'a Case, 3 Coke, 80b, 
7 Bays — 7 
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of their debts. A maxim, uttered by one of the 
judges, has become famous: **^ *^?Tf i^^gt hf yi"^^ 
\iefqre he is g eneroiis," Consequently the law class- 
ifies a gift as a fraudulent conveyance, though in the 
particular case, innocently made and taken, provided 
the giver was in such straits, financially, that he was 
or thereupon became practically insolvent. Thus 
suppose that A owes $10,000, now due. His assets 
are practically $5000. He buys a lot of land and 
gives it to his son. The gift may be set aside by 

A'S creditors. On thf rifh^r VianH if the gift ic fTiQHo 

b y one \v V»i1*^ he ig gnlvi^nf^ it c;aBnot be attacked by 
his cred itors. A while unquestionably SOlverif^eds 
lis wife his property. Afterwards he contracts debts 
which he cannot pay. A*s creditors cannot reach the 
property conveyed to Mrs. A. Yet one may make a 
voluntary conveyance fraudulent as to future cred- 
itors, as well as to existing creditors, as shown in 
the following section. 

Sec. 97. GIFTS VOID TO FUTURE CREDITORS. 
A gift made by onn whn iff Innnlvont, may be set aside 
by th e futu re qpftdltnrs as well as by existing ones, 
whftn tSe Intertt lsjto--defratrch'tHe future creditors. 



Different rules have been formulated in reference 
to the rights of future creditors to set aside a gift. 
We have just seen that a person who is perfectly 
solvent may make gifts which are irrevocable by his 
creditors, though he have existing creditors, for by 
our hypothesis enough assets remain to pay all his 
debts. We have also seen that if he is insolvent his 
creditors can object. Must these creditors be cred- 
itors at that time? Clearly there must have been 
creditors at that time, otherwise the giver could not 
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be insolvent. But may future creditors object? In 
some jurisdictions the future creditors need only 
show that there were existing creditors ; but in other 
states the future creditors must show that the gift 
was made with actual intent to defraud them. 

Sec. 98. CONVEYANCES TO MEMBERS OF 
FAMILY. A conveyance to a member of a family la 
fraudulent under the same circumstances as when made 
to other persons; and the fact that It Is made to such 
member l^ n ^trcniw^ati^^ iwwHJpq if^f^ ^gy ft's fffri^tlnv 
^ to whether there wa t y conaldaratlon or ff^u d. 

If one makes a conveyance as a gift or as a sale 
to another in order to defeat his creditors, he is per- 
haps more likely to make the conveyance to a mem- 
ber of his family. Most of the Courts will there- 
fore look upon such conveyances with some suspic- 
ion when made by a debtor in failing circum- 
stances, to see whether the conveyance, though ex- 
pressed to be upon considerations, is voluntary; or 
to see if it is actually fraudulent though for value. 
Such circumstance then is a proper one with other 
circumstances to make out a case of fraud. 

Sec. 99. WHAT CONVEYANCES ARE NOT VOLUN- 
TARY. Conveyances are not voluntary, that Is, do not 
constitute gifts, when they are made for value. What 
constitutes value Is treated at length hereafter. 

A gift IS a conveyance, as we know, for which 
no value is promised or given. When a conveyance 
is for value, it may still be set aside if the taker 
have actual knowledge, or constructive notice. We 
must now consider what is value. 



/' 
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C. Conveyances for Value as Fraudulent. 

(a) In general. 

Sec. 100. WHEN GOOD. A conveyance for value 
Is not fraudulent in the sense It can be set aside pro- 
vided it was taken In good faith as defined by the 
law. 

We have noted how a debtor even though he be 
insolvent may transfer a good title to his property 
to one who has given value and taken in good faith, 
and creditors of such a party cannot ccxnplain. Of 
course if such creditors have acquired liens on such 
property before it is transferred, the property will 
remain subject to such liens no matter through how 
many hands it passes. It shall be our purpose in 
this subdivision to inquire what constitutes value, 
and what co^sti^yteg gnnH faith, or stated in another 

way w hat ronstit i if-fis r}^f\rfi^ tn tVi^ p iip rlmii i nf fhf 

f raSd that is being practiced by the debtor. We may 
assume that the debtor by such conveyance is hinder- 
ing, delaying or defeating his creditors, for otherwise 
they would have no right to complain. We shall 
notice that it is not necessary to charge the purchaser 
with actual knowledge, as there are many circum- 
stances which constitute notice in the law, regardless 
of the actual good faith in the particular case. A 
purchaser is bound to know that if he purchases 
under circumstances that should arouse his suspic- 
ion, he is bound to investigate the seller's real intent 
and the effect of the conveyance. If a purchaser 
should have notice, he is taken to have notice, though 
in the particular case he purchased innocently and 
has given value. There are certain circumstances 
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which in the law constitute fraud and there are other 
circumstances that constitute evidences of fraud, and 
a purchaser must know the law and be governed 
accordingly. 

As a purchaser to be protected in a fraudulent 
conveyance must (i) give value and (2) take in good 
faith or without notice, we shall inquire, first, what 
constitutes value and, second, what constitutes notice. 

(b) What constitutes value. 

Sec. 101. THE ADEQUACY OF THE VALUE. The 
value need not be adequate, but It may be one of the 
evidences that the purchaser is a party to the fraud, 
or may be so great as to constitute notice to the pur- 
chaser. 

We shall under the next subdivision in reference 
to notice, see Jtbati^th e inadequacy of the considera- 
tion may bc^^siy p^re^ as to show f raud and that the 
purchaser is a party thereto or chargeable therewith. 
Here we may simply nnfiV^ fViaf fVi#^ in adequacy o f 

i-Vi^ vqIiip (^nf^t;^ r}(}f IfP^p if frntn hning i m lnp In 

Other words, a purchaser may be protected as a pur- 
chaser for value even though he has not given the 
full market value of the thing purchased. Thus D, 
a debtor, in a scheme to defraud his creditors, sells 
to P, a piece of real estate. P by the price agreed 

upon gets Tin p-«-/-^pf^/-^tin11y gr^r^^ } ^^ f^i>lt^ - f ln i> I'n 

itself is not materi al. He is a purdiaser for value 
a>l( l as such his pu rchase cannot be disturbed. But 
see section 108 aslo the bearing of inadequacy upon 
the question of notice or good faith. 



102 American Commercial Law. 

sec. 102. payment of money or exchange 

OF PROPERTY AS VALUE. The payment of the 
money or the exchange of property agreed upon con- 
stitutes value. 

Clearly the purchase of property for money paid 
by the purchaser, or for tangible property parted with 
by him, is a purchase for value. 

Sec. 103. PROMISE TO PAY MONEY AS VALUE. 
A sale upon credit, is a sale for value if the debt is 
secured or the purchaser clearly solvent, bJU^yjBJUftuai 

cre dit is a badge of fraud. 

^c — 

A sale may still be for value though the considera- 
tion consists in a promise in the shape of promissory 
notes, etc. If, however, the sale is to one on credit 
who is not fully financially responsible or the debt 
is not secured, the sale will not be upheld. And if 
unusual terms are given they will be considered as 
evidences of fraud between seller and purchaser. 

Sec. 104. PROMISES TO RENDER SERVICES, 
FURNISH SUPPORT, ETC., AS CONSTITUTING 
VALUE. A »jaj ^mlse to t "'**" ff' t '"*^ ^fiPYf^Tftt f"^ 
f urnish futurft^Tvnnr''t J s " nt v^W ^ha^ vylll iip hnffl 
a cnnv^yanft<> fraiiduign^ i n Intent a nd effect. 

While as between the parties themselves a con- 
veyance of property in return for a promise to render 
future services or support, m ay be upheld, y et clearly 
i t wo uld open the dour to f t-aud to 1101 3 " that c on- 
ve yances of this sort will be upheld against xreditors. 
Thus A, having certain property and being indebted, 
conveys all his property to B, in return for B's 
promise to support him the rest of his life. A's 
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creditors can have this conveyance set aside. If B 
is no party to any fraud, and has actually furnished 
support, t^jp rnnvpyg^p rq will be Upheld to the amo unt 
of the supp ort h? h a p thus actually ^ ven 

Sec. 105. PRE-EXISTING INDEBTEDNESS. A 
conveyance in payment of or to secure a pre-existing 
indebtedness is a conveyance for value. 

To pay or to secure an already existing indebted- 
ness, one may make a conveyance and it will be up- 
held as a valid conveyance for the purpose of pay- 
ing or securing the debt. Thus D is indebted to A, 
B and C. To C he conveys certain property to secure 
or to pay the debt. Although this amounts to pre- 
ferring C over the other creditors yet it will stand, 
as a conveyance for value, lin ger theJFedera l Bank- 
^uptcv Law, h owever, it might be set^ide, provided 
pr oceedings jin^bankri^)to^ver e be yin by the othe r 
creaitors rwithm fo ur m OiilIIS^ fiam th^^i^^ ^h<> 
conveyance was made, and provided also C knew or. 
n ag r^asp na^^** ^^iiffff t^ know that a pr^fAmn^f wfl° 
intended. 

(c) The participation in, or notice of the fraud, by 

the purchaser. 

Sec. 106. IN GENERAL. 

Having now considered what may constitute value, 
and assuming that the property in question has not 
been conveyed as a gift, but that the purchaser has 
really or apparently given value, let us inquire what 
conduct or notice makes him a party to the fraud so 
that he will be prevented from setting up his title 
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against the creditors who seek to set aside the con- 
veyance. If he is an active party to the fraud in 
the sense that he agrees to receive the property in 
order to defeat creditors and afterwards convey it 
back again, then our subject presents little difficulty. 
Such a purchaser is an actively guilty party and 
cannot crave the law's protection. If we want simply 
to charge him with knowledge or notice, we may 
consider that he may be charged with knowledge 
because he has (i) actual notice; or (2) constructive 
notice. Let us consider these two heads. 

Sec. 107. ACTUAL NOTICE. If the purchaser knows 
that there Is an actual fraud* he Is to be considered a 
party to frauds and the conveyance may be set aside. 

If the creditor knows that actual fraud is being 
attempted by the conveyance to him, then he is a 
party to a transaction which will not stand if at- 
tacked on that ground by the creditors. The diffi- 
culty in such a case would be to prove his knowledge. 
The presence of some of the "badges of fraud" we 
will consider hereafter might help m that respect. 

Sec. 108. CONSTRUCTIVE NOTCE. If the circum- 
stances surrounding the conveyance are such that the 
purchaser as a reasonable man should be put on In- 
quiry, this purchaser will be held chargeable with the 
knowledge which such Inquiry might have given him. 

A purchaser cannot be blind to the obvious mean- 
ing and effect of a conveyance. If the circum- 
stances are such that he should be put on inquiry he 
must pursue the inquiry that a reasonably prudent 
man under the same circumstances would have made. 
Besides this, there are circumstances whidi in law 
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constitute fraud, and in that case the purchaser would 
as a matter of law be a party to the fraudulent con- 
veyance. 

We may consider the following circumstances as 
t o whether they will put a purchaser pn inquir y. 

XTJ Inadequate Consideration. Inadequate con- 
sideration does not in itself put a purchaser 
on notice un less J t-is-^ ^gross^ * that is, a very 
substantial ina(tEguacy, mere being nothing to 
explain why it is so inadequate. But inade- 
quacy of consideration, especially if very greats 
may be material as evidence in connection with 
other evidence of actual notice or connivance. 
Aside from these considerations, we have found that 
inadequate consideration is a siifficient consideration 
to support a purchase even against creditors. 

(2) Bulk Sale of All of Stock in Trade, One can 
buy an entire stock in trade without danger of there- 
by becoming charged with notice of the seller's 
fraudulent intent (if any). But if the sale is^ made 

secretly, or hastily , and ^thO"^ prnppr invf^ntoriVg, 

or if there are any facts to arouse a prudent man's 
suspicion, the purchaser will be charged with notice. 

(3) Knowledge of Grantor's Insolvency. This in 
<<^g^l^jgj;i2^^]^^fr t to ^^^^^titnte notiee of fraud, for 
we know that an insolvent person may still sell his 
property, but we can readily see how this, as an 
element, might make a stronger case. 

(4) In General. We see from these illustrations 
that it simply becomes a question in any case of 
applying the general rule that a purchaser is charge- 
able with notice when the circumstances would con- 
stitute notice to a reasonably prudent man, the aver- 
age buyer. 



(^ 



106 Amebican Commercial Law. 

(d) Badges of fraud. 

Sec. 109. INTRODUCTORY. 

We have noted that the greatest difficulty in cases 
to set aside fraudulent conveyances, is to prove the 
case. The creditors might be able to prove circum- 
stances that would put a purchaser on notice and 
thereby charge him with knowledge but it might be 
that the purchaser is believed to have had actual 
knowledge, and even to have been in connivance 
with the debtor. In such a case there may be what 
the law calls "b q,dge&,o < J r aud '', signs or labels which 
indicate the irr^uiar and fraudulent nature of the 
transaction. Ever since Statute 13th Elizabeth, Ch. 
5, and Twyne's Case, there have been certain well 
known "badges of fraud", which we will now con- 
sider. These badges of fraud do not necessarily 
prove that there has been fraud; but-thqt-are-^sci— * 
H^prpR of fr^iiH^ or, constitute a p^^^Q fnri^ noc^ 
of fraud. In some cases, however, and in some 

said, v^ggal frau^", and there jc an be noj:£buttal of 
the f raAioso co nstituted or presume! 

Sec. 110. RETENTION OF POSSESSION BY 
SELLER AS A BADGE OF FRAUD. If a seller of per- 
sonal property remains In possession thereof, then this 
Is In some jurisdictions, fraud, and In others prima 
facie evidence of fraud. 

It has long been the law that where personal prop- 
erty is sold under an absol ute bil l of sale, there 
must be otw^'tr^rnf diate and ^5&riQU ^T,h^rg^ ^^ P^^- 
tessjon. ^ .Retention by the veiroor makes out a case 
oi fraud. In some states, the case thus made out 
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is only a prima facie one, subject to rebuttal by evi- 
dence that the sale was in fact honest. But in other 

Courts, the actual good faith in the transaction is 
immaterial.i7 

Change of possession neft d not consist in^ cbaflge 
of loca tion. It is enough if "the pu rchaser^goejj m 
C^axg^and assum es control in such a manner that 
a ny one in terested could find that a change had 
taken place. Thus, if a store is sold, and the new 
owner goes into possession, assuming control, so that 
any one concerned would be put to inquire whether 
a change had not taken place, this would be a suf- 
ficient change of possession and the sale would be 
good against the seller's. creditors. 

A reasonable time is allowed for the change of 
possession. 

III — ^ — ^ 

If goods are ponderous or <rg]^^ere?hanH therefore 
imm ediate possession is difficultrtnese circumstances 

17. In the following states retention is considered as 
prima facie evidence of fraud, rebuttable by evidence that 
the sale was actually for value and in good faith: 
Alabama, Arizona, Arkansas, Delaware, Florida, Georgia, 
Indiana, Kansas, Louisiana, Michigan, Minnesota, Missis- 
sippi, Nebraska, New Jersey, New York, North Carolina, 
North Dakota, Ohio, Oregon, Rhode Island, South Caro- 
lina, Tennessee, Texas, Virginia, West Virginia and Wis- 
consin. In the following states retention of possession 
is conclusively presumed to be fraud: California, Colo- 
rado, Connecticut, Idaho, Illinois, Iowa (unless recorded), 
Kentucky, Maine, Maryland (unless recorded), Massa- 
chusetts, Missouri, Montana, Nevada, Oklahoma, Pennsyl- 
vania, South Dakota, Utah, Vermont, Washington (unless 
recorded). In Mexico and Wyoming not clearly estab- 
lished. 
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enter into the case and govern the reasonableness of 
the time for\ removal. 

To illustrate this section: A sells his store includ- 
ing all fixtures and the stock of trade to B. A, how- 
ever, continues in possession and there is no evi- 
dence that B has bought the place. A's creditors 
levy on the property. B sets up that he has bought 
the place. In many states, the retention of this 
property would make the sale absolutely void as far 
as these creditors were concerned no matter in what 
good faith the purchaser may have acted; and in 
other states it establishes a prima facie case of fraud. 
Had B, however, assumed an outward control it 
would be a sufficient change of possession. This he 
might do though he did not change the signs and 
kept A's employees as his own. But there would 
have to be an ^SSSs^ ch ange of possession in some 
manner. 

Sec. 111. INADEQUATE CONSIDERATION. If a 
conveyance is for an inadequate consideration, this is 
not in itself a badge of fraud. If tiie inadequacy Is so 
gross as to shocic the judgnnent, it is a badge of fraud. 

Gross inadequacy of price is usually taken in con- 
nection with other circumstances to make out a 
badge of fraud. In itself it is not an evidence of . 
fj fraud unle ss yreat finQ }ig l] to "S^'^ dc the co nscience ^'. ^/ 
Evq ^ then it is not/finaKprooi oi tr atigi iT' niay be 
shown that noiwitnstanding ihe gross inadequacy, 
the transaction was in fact honest. 

Sec. 112. CONVEYANCE PENDING SUIT. To con- 
vey property pending a suit does not In itseif show any 
fraud and Is not a badge of fraud. 
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One may sell his property even though suits are 
pending against him. In itself such a circumstance 
does not point the way to fraud. 

Sec. 113. CONSIDERATION FICTITIOUS IN PART. 

A ^^ [gft ri>^I»il mS . m,Amh\*ln,,t^ ^^2^miMMw^»*l^^ |g || badge 

of fraud. 

If all of a consideration expressed is fictitious the 
conveyance is void where a voluntary conveyance 
would be void, for it is voluntary. If part of the 
consideration is fictitious, this is a badge of fraud. 
Thus if one should convey property for a valid con- 
sideration, and :}nQ th^r rp ngiH^^rafmn ipyVir^lly firtittQiig 

IS rpri't^H, ag a debt which never existed, this shows a 
fraudulent arrangement between the parties. The 
parties by such recital, that is, by their attempt to 
give the conveyance an appearance of fairness, are 
really creating evidence against themselves. 

Sec. 114. SALES OF ENTIRE STOCK IN TRADE. 
A sale of an entire stock In trade made In the usual 
way of trade is not suspicious; but If accompanied by 
haste, secrecy, imperfect inventories, Inadequate con- 
sideration, and the like, it may become so. 

Sales of entire stock in trade in a bulk shape are 
not improper and the fact that there is such a sale 
shows no fraud. Yet it is also true that fraud may 
easily be accomplished by such sales and if there is 
anything irregular in the sale, as where made hur- 
riedly, or for a bulk price without inventory, etc., all 
goes to show that the transaction was fraudulent. 

In some states laws have been passed known as 
hulk sato ^^"^^ KQVi^'i"g ^hnt o n r iidI i m iill. l i ii 
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ef^^ ^ Stp ry- in fraHp jp bulk , shi 

Jtors, or make a certain specifie^T^^blic noti) 
both.i8 ^"^ " 

D. Property which May Be Reached on Proceeding to 
Set Aside a Fraudulent Conveyance. 

Sec 115. GENERAL STATEiVIENT. At a general 
rule any property may be the subject of a fraudulent 
conveyance which the creditors might seize if not con- 
veyed. 

Assuming now that we may prove circumstances 
from which the fraud of the debtor may be shown 
either as a matter of fact or in theory of law, and 
assuming that the taker may be charged with par- 
ticipation or notice of the fraud, it might be the 
fact that the property conveyed would not be the 
proper subject-matter of a fraudulent conveyance. 

Generally, we may say that whatever property 
might be seized by the creditor if it had not been 
transferred, may be seized if transferred, if the 
fraud and the notice is shown, or in case of a gift 
if the "legal fraud" is shown. But we must con- 
sider certain kinds of property or certain forms of 
conveyances in particular. 

18. Bulk sales laws are in force in Alabama, Arizona, 
California, Colorado, Connecticut, Delaware, District of 
Columbia, Florida, Georgia, Idaho, Indiana, Iowa, Ken- 
tucky, Louisiana, Maine, Maryland, Massachusetts, Mich- 
igan, Minnesota, Mississippi, Montana, Nebraska, Nevada, 
New Hampshire, New Jersey, New Mexico, New York, 
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Carolina, Tennessee, 
Utah, Vermont, Virginia, Washington, West Virginia, 
Wisconsin and Wyoming. 
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Sec. 116. 1.1 FE INSURANCE POLICIES. Life in- 
eurance policies payable to the debtor's self or his 
estate may be the subject of a fraudulent conveyance. 

If a debtor has valuable interest in a life insurance 
policy payable to himself or his estate, it may be 
the subject of a fraudulent conveyance by him, and 
may be reached by his creditors before or after his 
death. If the policy is exempted by law from the 
reach of creditors, it will not be the subject of a 
fraudulent assignment. 

Sec. 117. LIFE INSURANCE PREMIUMS. Pre- 
miums paid by a debtor upon a life insurance policy 
payable to some one else, may constitute fraudulent 
conveyances. 

By many decisions a man may make a reasonable 
provision by way of insui:ance for his family even 
though insolvent at the time and while he pays his 
premiums, provided of course he intends no actual 
fraud, but other decisions deny he may do this, any 
more than he may make any other form of gift while 
insolvent. While solvent, of course, one may pay 
premiums in the same way that he may make other 
gifts and provisions. There is a difference of opin- 
ion in respect to whether merely the premium can 
be subjected to the pa)rment of the debts or the 
entire insurance. Such premiums or the proceeds 
of the policy may be subjected to the claims of the 
creditors whether or not they are still in the hands 
of the insurance company or have been paid to ben- 
eficiaries. 

Sec. 118. MONEY OR PROPERTY INVESTED IN 
EXEMPT PROPERTY. A debtor may at any time put 
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his money or property into such property as Is exempt 
oy law even though when he became Indebted his 
property was not In such condition. 

The law allows a debtor certain exemptions, such 
as, for instance, a homestead, which cannot be seized 
by creditors or in any way subjected to the payment 
of his debts. A debtor may invest his money or 
ex rhariffe his property into exempt property at any 
time before his creditors secure a lien on it even 
though he be insolvent at the time. Thus suppose 
a householder is allowed a homestead of the value of 
$1000 exempt by law. A, a householder, has $1000 
and is heavily indebted. He invests the money in 
a homestead. This homestead cannot be reached 
by his creditors. 

E. Assignments for the Ostensible Benefit of Creditors 

as Fraudulent Conveyances. 

Sec. 119. ASSIGNMENT FOR BENEFIT OF CRED- 
ITORS DEFINED. An assignment for benefit of cred- 
itors is a conveyance by a debtor of ail or a part of his 
property to a trustee in trust to pay all or a part of 
his creditors. At common law it is valid If not made 
fraudulently but under our National Bankruptcy Law, 

^i la P" ^'^^ ^^ bankruptcy. 

The subject of assignments by a debtor to his cred- 
itors is largely governed by the various state insolv- 
ency acts, except in so far as our National Bank- 
ruptcy Law has suspended their operation. That Na- 
tional Act has made an assignment an act of Bank- 
ruptcy i £-abCtgd- UpOn w i t ^i" ^^nr mnnthn Ky nnn 
assenting creditor s, l^or ttiis reason the subject of 
assignments for creditors encouraged by the common 
law and state statutes loses some of its importance. 
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We are herein to consider what assignments are 
fraudulent and voidable independently of the National 
Bankruptcy Law. This will render it necessary to 
state what an assignment is and how far assignments 
will be supported. 

An assignment by a debtor for the benefit of his 
creditors is a transfer by the debtor of his property 
or some part thf^rpof ^ ^ ^t-iij^jtf f> rhn^nn hy him - 
under a deed or writing of assignment, desimating 
what property is conveyed, and for whose benefit. 
The trustee takes upon the trusts therein stated, in 
trust for the creditors therein stated. Such an as- 
signment is made by a debtor only when insolvent i i 
and its 4iurpose is t^ prev^"^ ^"y ^^<^ grpHifnr from I | 
seizing the property to the delax of the nth^rfi JFor. • 
wh en the title passes to thetrustef , I't cannot he 
levied upon, nor any claim ma de th ereupon except 
tnrrhPS e whose liens attached^ jrioV^ to^ the assign- 
ment. Thus D, being insolvent, owes A, B and C, 
WftcTare general creditors. D, being fearful that A 
will gain an advantage, assigns to M, a trustee, in 
trust to divide the property between, A., B, and C. 
This is deemed a worthy thing according to common 
law principles as it secures an equal division between 
these creditors. Under our Bankruptcy Act,^ A». B 
o r C could allege it as an a rt nf bankniptcy. ^^at 
h<^vyever, rnight nr>tJig4g^eir advantage. "^^ 





si gnment w ould not in J^^f J f disch a rge D - of his in- 
d ^Jifi^Hn^sfa ^ Whatever deficiency might result, would 
stiH be owing. This trustee is usually called an as- 
signee. 

We will now consider what assignments are in- 
valid, that is fraudulent, and therefore voidable or 
void as to the creditors. 

7 Bays — 8 
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Sec. 120. ASSIGNMENTS OF PART OF ONE'S 
PROPERTY. An assignment of a part of one's property 
Is good unless forbidden by some state statute. 

An assignment of a part of one's property is not 
obnoxious to the principles of the common law, be- 
cause it subjects a part of the property to the opera- 
tion of the deed of assignment and leaves the other 
assets subject to seizure by creditors. 

Sec. 121. ASSIGNMENTS FOR THE BENEFIT OF 
PART OF THE CREDITORS. An assignment for the 
benefit of some of the creditors Is good by the common 
law; but Is forbidden by many state Insolvency laws. 

As a debtor could by direct payment or transfer 
prefer ^nr r rrfjitn r ovor ot hers, so in the same way 
he can by anassignijient prefer some of his creditors 
over others. But under state insolvency laws, this 
usually can no longer be done. Under the bank- 
ruptcy law this would also constitute a voidable 
preference. 

Sec. 122. ASSIGNMENTS CONTAINING RESERVA- 
TIONS IN FAVOR OF DEBTOR. As a general rule a 
deed of assignment containing reservations in favor of 
the debtor Is Invalid. 

An assignment for the benefit of creditors must be 
for their benefit, not for the benefit of the debtor 
himself. Consequently the debtor is not permitted 
to make an assignment really for his own advantage, 
containing reservations in his favor, or stipulating 
that the creditors must first agree to forego a part of 
their debt before they can share in the benefit of the 
assignment. It is proper, however, for the creditor 
to reserve out of the assignment such benefits as are 
exempt by law from seizure for his debts. 



PAET V. 

THE RIGHTS OF THE DEBTOR. 

CHAPTER 16. 



EXEMPTIONS. 

A. Introductory. 

8ec. 123. GENERAL STATEMENT. By the various 
state laws, certain property Is exempt from seizure for 
debt. These laws differ In the various states. They 
are based upon the theory that It Is a sound public 
policy to prevent the debtor from being absolutely 
stripped of all his possessions and therefore h^g^mLgj a 
c jiarn*> iip#*w thf ft»fl»* The National Bankruptcy Act 
gives a debtor the exemptions he Is allowed by the law 
of his state. 

The law deems it advisable to assure to a person 
a certain amount of property which cannot be taken 
from him by his creditors. This protects the debtor 
from being utterly deprived of his property and 
therefore tends to prevent him and his family from 
becoming paupers ^® and also enables him the better 
to get a new start, and is,.siipposed-ta- beget within 
hirp a i^pirit of indnppnflrnf r i nnl r inE him i i IrrMr i 
citizen. 

19. Wright Y. Piatt, SI Wis. 99; Hughes v. Hodges, 102 
N. C. 236. 

(115) 
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The exemption laws of the different states vary 
quite widely. *«>*^ In all the stated, a homestead is al- 
lowed, but the value or amount thereof differs. Thus 
in Texas a homestead of 200 acres is allowed to a 
far mer regardless o f its value7 or the value of build- 
ings onit/wKiIeTirTninois a homestead of the value 
of ^$iooo is allowed, regardless of its physical extent. 
The exemption laws of some states are reasonable 
but in others they seem to go beyond the point of a 
reasonable protection to debtors. While it is a salu- 
tary provision to protect debtors and their families 
from complete dive&tment^ it is nevertheless also true 
that creditors should be paid. A law which allows a 
debtor to enjoy wealth in complete immunity from 
creditors is unjust. 

Exemptions may usually be divided into three well 
known classes : 

(i) Exemptions in Personal Property. The ex- 
emptions in personal property differ very widely in 
the different states. 

(2) Homestead. A homestead is allowed to 
debtors who are householders or heads of families. 

(3) Exemption in Salary or Wages. This varies 
in different states. 

Besides these exemptions there may be others pro- 
vided, as, for instance, insurance policies to a cer- 
tain extent. We will consider these exemptions in 
detail. 

B. Certain Exemptions Considered. 

(a) Homestead. 

Sec. 124. HOMESTEAD DEFINED. A homestead Is 
an estate In real property made exempt from seizure 

19a. See Appendix D, post. 
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for debts that the debtor may use thfi..aaniejFor resi- 
dencfi.4mcpo8e. It usually exists only in favor~of one 
wlu L^^ hrad nfj ^^JajnWy and who Is actually occupy- 
ing {he estate for home purposes. 

The term homestead may be used in a broad sense 
to signify that place upon which the home is situated 
iT^pltjdin^ the land around it, the various iijitbuildings 
used in connection with it, etc. In the Iaw~of ex- 
emptions it has much this same meaning except that 
the law usually confines the homestead to a certain 
value or physical extent, and grants it only upon 
certain conditions, that is, for instance, that the home- 
steader shall be the head of a family and that he 
and his family shall be actually residing upon the 
homestead. Some homestead laws are more liberal 
than others and do not require so much. We will 
consider a few particulars in the law.^^ 

Sec. 125. TEXT OF ILLINOIS HOMESTEAD LAW 
AS ILLUSTRATION. 

It is impossible to set forth all of the state laws on 
homestead, though we may note how they differ upon 
some points. The Illinois Homestead Exemption 
Law reads in part as follows: 

"Sec. I. That every householder having a family, 
shall be entitled to an estate of homestead, to the ex- 
tent in value of $1000, in the farm or lot of land, 
and buildings thereon, owned or rightly possessed, 
by lease or otherwise, and occupied by him or her as 
a residence; and such homestead, and all right and 

20, Barney v. Leeds, 51 N. H. 253, History of Home- 
stead Law. 
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title therein, shall be exempt from attachment, judg- 
ment, levy or execution sale for the payment of his 
debts, or other purposes, and from the laws of con- 
veyance, descent and devise, except as hereinafter 
provided." 

" ( To Continue After Death of Householder, ) 
Sec. 2, Such exemption shall continue after the 
death xxi- jmch houcoholder, f o r the benefit o f the 
husband or w ife surviving, so long as he or she 
continues to occupy such homestead, and of the 
children untjl^^h^ yo ungest becomes twenty-on e, years 
of age; andTn casethe husband or wite shalldesert 
his or her family, the exemption shall continue in 
favor of the one occupying the premises as a resi- 
dent." 

"(Proceeds Exempt,) Sec. 6. When a homestead 
is conveyed by the owner thereof, such conveyance 
shall not subject the premises to any lien or incum- 
brance to which it would not have been subject in 
the hands of such owner ; and the proceeds thereof, to 
the extent of the amou nt of $iooo, shall be exempt 
fjc om exegplion gf othef pfbCess, foi one y^dt after 
the receipt thereof, by the person entitled to the 
exemption, and if reinvested in a homestead the same 
shall be entitled to the same exemption as the orig- 
inal homestead. 

"Sec. 7. Whenever a building, exempted as a 
homestead, is insured in favor of the person entitled 
to the exemption, and a loss occurs, entitling such per- 
son to the insurance, ciyVi ingi^ranp^ n^rmiayL^fikall be 
ex gnpt to th e same extent as the building would have 
beenThad it 'not been destroyed.^* 

8ec. 126. HOMESTEADER A8 HEAD OF FAMILY. It 
It usually required that a debtor who claims a home- 
stead be the head of a family. 
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The laws differ to some extent in this respect. 
It is commonly provided, however, that the home- 
steader must be the head of a family and residing 
with the same. A "head of a family" is usually a 
married man. But under this description it has been 
held that any one who is maintaining a household in 
whidh-jtbef«— ai:fe_rfilati¥€S dep endent u pon him to 
some extent for support, or whaxonstitute a family, 
mav be entitle d to a homestead. A widower living 
at home with his children; a young man supporting 
his unmarried si sters in a home mamrained by them ; 
a man supporting his mother in his home, have been 
held to be entitled to the exemption of homestead as 
"heads of families". An unmarried man maintain- 
ing a retinue of servants would not be a homesteader. 

8ec. 127. HOW HOMESTEAD WAIVED. Those en- 
tftled to a homestead may usually waive it by comply- 
ing with the law which sets forth how it shall be 
waived. 

We shall find in studying the law of exemptions 
in personal property that the exemptions may be lost 
by failure to claim them; but in the law of home- 
stead, the homestead is not lost or waived except 
by actual waiver in the manner prescribed by law. 
In some states, the constitution provides that a home- 
stead may not be waived, though of course every- 
where it may be sold. Usually however, it may be 
waived. Thus in Illinois it is waived by a statement 
in the deed to that effect, together with an acknowl- 
edgment of the waiver before a notary public or 
other officer. The owner of the land and also the 
spouse would have to join in such waiver. 
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(b) Exemptions in personal property. 

8ec. 128. WHAT PERSONAL PROPERTY 18 
EXEMPT. The various state laws define that certain 
I<lnd8 of personal property to a certain amount shall 
-be exempt from seizure for debt. 

It is the policy of the law to prevent creditors 
from seizing all of the debtor's personal property. 
The law, therefore, provides that certain of a 
debtor's property shall be exempt from seizure for 
debt. What one is entitled to may depend on 
whether he is the head of a family. Thus in Illinois 
a debtor has ^xoojworth of exempt personal property 
(^^g^^*r his wfari^[]; T^pp^*-^^^ etc.) while one who is 
head of a family has $400 in exempt personal prop- 
erty. In some states, as in Illinois, the law provides 
for a certain amount (as above stated) to be selected 
by the debtor. In others certain kinds of property 
are specified, as follows: 

1. Necessary wearing apparel. A debtor is en- 
titled to necessary wearing apparel in every state. 

2. Tools of trade. A debtor^ ..nee r is his tools o f 
t rade to rebuild hi s fortunes and make a living. CJon- 
sequently they are frejjjjently exempted under the 
law. T nnlt^ ^i trad^ ^ ^^S hinclude jnachinery of an 
expensive sort. * " "^ 

^. — Wvrk animals. The debtor is often allowed 
a work horse or mule as exempt property. 

4. Household furniture. Some statutes provide 
that the furniture used in the house for household 
purposes shall not be seized. 

8ec. 129. WAIVER AND L08d OF PER80NAL 
PROPERTY EXEMPTI0N8. In some states a debtor 
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cannot waive his exemptions by executory agreement 
though in others he may, and a distinction is made 
in some states betwe en those exemptions which are 
me rely for his(Wb bancflt and thoBa f/^r th^ h^n^#i» 
of his fam ily. But usually a debtor when property Is 
sefzeil ur about to be seized must claim and assert his 
right to his exemptions. 

We have seen that a homestead is not waived or 
lost unless waived in some affirmative way as provid- 
ed by the statute. R i^t in ^es pert tq p ersonal prop erty^ 
the law is not so gtrjrf. While it is true that some 
decisions deny that a debtor may waive his exemp- 
tions in his personal property by«.4afiC£...fiXfifiUtory 
rnnt^art, as where the waiver is included in a note, 
yet he may unquestionably ^bv ^^jiat tel mortgag e, 
ple dge and the \\\ce foreprn^liifi exceptions. So 
where his property is about to be seized for debt the 
debtor must assert his exemptions, and in some 
states it is provided he must do it in a particular 
way, as in Illinois, where he must wi ^ i a lo 

Q^f^r flig^wrU Qf exerution is sej- yed upon hii;__^^^ 

a^ljyjl^jpbwifh th<> nfflrer therein claiming his ex- 
emptions. 

(c) Exemptions in income. 

Sec. 130. WAGE8 OR SALARY EXEIVIPT. In 
almost all the states wages or salary Is exempt up to a 
certain amount or covering a certain period. 

In some states a debtor may claim so much a week 
in exemptions, as, for instance, $15. In others he 
may claim whatever he has earned within a certain 
period, as say, 90 days. In some states he has no 
exemptions in income unless he is the head of a 
family. 




PAET VI. 

BANKRUPTCY. 

CHAPTER 16. 

THE HISTORY AND PURPOSE OF BANKRUPTCY 

LEGISLATION. 

Sec. 181. THE TERM "BANKRUPTCY" DEFINED. 
Bankruptcy Is a term used to Indicate that a court 
proceeding under some statutory law has been begun 
for the distribution of a debtor's assets among his 
creditors and his discharge from such debts and that 
such debtor has been duly declared by the court to be 
the proper subject for such proceedings under the 
statute. 

By our use of the term "bankruptcy," at least in 
these days, we signify, first, that there is a statutory 
law, called bankruptcy law, under which a debtor's 
assets may be taken and distributed among his 
creditors and himself discharged of his indebted- 
ness ; second, that a court proceeding has been begun 
under such a law ; and third, that the particular per- 
son involved has been declared properly subject to 
such law, or, as we say, adjudicated bankrupt.*^ 

21. But we also refer to one as a bankrupt who has 
become subject to bankruptcy proceedings, though there 
has not been as yet any adjudication; but such person is 
in reality not a bankrupt. 

(122) 
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Laymen sometimes get the terms "insolvency" and 
"bankruptcy" confused. The first term indicates a 
financial condi tion irrespective of Court action; the 
second, ajgga) st atus produced bv j"^^^ial pmrAHnrA 
Bankruptcy is usually (though, as we shall find, not 
necessarily) predicated upon insolvency. One is in- 
solvent under our present national bankruptcy law 
when his assets, taken at a fair valuation, are not 
sufficient to pay his debts. 

An insolvency law, as distinguished from a bank- 
ruptcy law is a law which concerns itself with the 
distribution of an estate of a debtor w i thout d|i s- 
charging- iiim frx>m the deH fx^^p^ ci^ far as such 




ribution pavg g|]y^fjHpKf Insolvency laws in this 
country passed by the states are in large p^ tt s u ^ 
pended by the enactment of a National Bankr uptcy 
"Law. T he term bankruptcy probably comes from the 
Italian words banca rotta, meaning, broken bench. 
The Century Dictionary says: "It is said to have 
been the custom in Italy to break the^bench, or coun- 
ter, of a money changer upon his failure; but the 
allusion is probably figHfCfe tive like break, crash^ 
smash, similarly used iSTEnglish." 

8ec. 132. HISTORY OF BANKRUPTCY LAW IN 
OTHER COUNTRIES. The earliest known bankruptcy 
law was a Roman law In the time of Julius Caesar. 
Bankruptcy laws are In force In most countries and 
have been In force In England since 1542. 

In early times, the laws against debtors were un- 
believably severe. Under the Roman law it is said 
that the crQJjtfiis rnnid put their debtor to death or 
subject him to bodily torture. As early as the time 
of Julius Caesar a Roman law was passed providing 
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that a debtor could escape imprisonment and punish- 
ment by surrendering all his goods for the benefit of 
his creditors. In the continental countries of 
Europe, bankruptcy laws have been passed, differ- 
ing in their provisions. 

In England, bankruptcy laws have been in force 
since 1542, when a law, copied from continental legis- 
lation, was enacted and this law as from time to time 
amended has been in force ever since. 

Sec 133. LEGISLATIVE JURISDICTION OF THE 
SUBJECT OF BANKRUPTCY IN THE UNITED 
STATES. The United States has the constitutional 
power to enact bankruptcy laws; the states have such 
power In a less extensive sense until the federal govern- 
ment has passed a bankruptcy law, whereupon state 
legislation becomes suspended. 

Under our dual system of government, it becomes 
necessary to inquire whether the states or the federal 
government have power to pass bankruptcy laws; 
and we find that the United States Constitution 
provides that "Congress shall have power" "to estab- 
lish . . . uniform laws on the subject of bank- 
ruptcies throughout the United States." 22 
^ It will be seen that the United States Constitution 
m Itself creates no bankruptcy law, but gives Con- 
pess the power to enact uniform bankruptcy legis- 
lation. Until that is done, the question naturally 
arises whether the states have any power to pass 
bankruptcy laws. 

. It is well settled that unless there is a federal law 
m torce each state may pass bankruptcy laws in 

2?. United States Const., sec. 8. 
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respect to indebtedness of its own citizens to arise 
after the going into effect of such laws. 

The United States Constitution provides that no 
state shall pass any law imparing the obligation of 
contracts. It will be noticed that this forbids the 
state to pass any such a law but establishes no inhibi- 
tion in respect to the United States. Under this 
clause it has been settled that the United States may 
pass bankruptcy laws in respect to indebtedness ex- 
istinp r at tb ^ timp tVip Ifjw jg pa<;QpHj "as well as future 

exc ept in respect to futur^ indjehtfiduess, 1/ 

When the federal law goes into effect, the state 
insolvency and bankruptcy laws are ipso facto sus- 
pended. They are not abrogated, but merely sus- 
pended in their operation through the life of the 
federal law. 

Sec. 134. HISTORY OF BANKRUPTCY LAWS IN 
THE UNITED STATES. The various states have en- 
acted Insolvency and bankruptcy laws In force when 
there has been no federal law In force. Congress has 
passed four bankruptcy laws, and the act of 1898 with 
amendments is In force to-day. 

We cannot stop to consider the enactment of state 
legislation throughout the United States. The Con- 
gress of the United States has passed four laws, 
which were in force as follows : 

1. Act of i8oo, repealed to take effect in 1803; 

2. Act of 1841, repealed to take effect in 1843; 

3. Act of 1867, repealed to take effect in 1878; 

4. Act of 1898, as amended, in force today .^^ 

23. Set out in full in Appendix A, post. 
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see. 135. first purpose of bankruptcy act 

TO BENEFIT CREDITORS. One purpose of the Bank- 
ruptcy Act Is to give creditors an equal share In the 
assets of an Insolvent debtor. 

Under the Bankruptcy Act, as we shall see, credit- 
ors share equally in the assets of the estate. To be 
sure some creditors are preferred over others, but 
all creditors of the same class share equally. The 
filing of a petition in bankruptcy gives each creditor 
in the same class the same share in an insolvent's 
estate. In one way, of course, the creditors are 
prejudiced, in this, that the debts of the bankrupt 
are discharged, and they cannot afterwards compel 
him to pay what his bankrupt estate has not yield- 
ed, even though he afterwards secures assets. But 
it is often better for creditors to take immediately 
what they can get than to await the rebuilding of 
their debtor's fortune, whoPt pfff.'ifnt n^setft-may hf* 
perhaps seized by nn^ fiinglp rrpt^\fnr who has been 
rhost dilig fipt in Viiq rarp foyrurA the debtor's present 
assets. The bankruptcy law provides that one 
creditor cannot get a preference over the others, and 
that all the assets of the bankrupt will be divided 
equally among creditors of the same class. To ac- 
complish this end the more surely, the present law 
provides that all pavments made to <;:rfir1itnrg at any 
f'^e. w^'^bin four months rp^f^ to t he date of filing 
a petition inbankruptcy sW^b^ setTsideanf;? sHSl 



-.hp ret^ ^meH b y fly creditors pfdV^Aec ^ 1EF credit or 
1/ knew or had refeonable cause to k now that a pref- 
^ erence was intended. , 

It is of course true where a creditor at the time 
a debt is incurred takes security, as, a chattel mort- 
gage, thc,,,greditor is protected aj 



Debtob and Cbeditob; Bankbuptoy. 127 

debt in so far as the secyr jty i*? am rT i* tff ^ f >Yf r it 
I'hus JS applies to C tor a loan. To secure the loan 
C exacts from B a mortgage upon B's real estate. 
The next day after B secures the money, certain of 
his creditors file a petition in bankruptcy. Here C 
is absolutely protected to the extent of his security. 
He has practically purchased an estate in B's prop- 
erty by which he can secure the payment of his debt, a 
Riit ;^ mnrt^rapp piven to secure an already existing jl 
debt IS a preferencetha^ may ^f^ avntded, [^ 

H IS aiso true that certain Itens secure3 by a 
creditor will be upheld in bankruptcy, al though as^ a 
r ule all liens secured through legal proceeding g wi>hin 
f our months prior to the time of fi lin g the p etition 
are dissolved. 

Because the bankruptcy law is designed for the 
benefit of creditors, the creditors may file the peti- 
tion in bankruptcy. A petition filed by creditors 
puts one in what is known as involuntary bankruptcy. 

Sec. 136. SECOND PURPOSE OF BANKRUPTCY 
ACT TO BENEFIT THE DEBTOR. The second great 
purpose of the Bankruptcy Act Is to benefit the debtor 
hinnself. 

The Bankruptcy Act gives a debtor a chance to 
get on his feet again. So long as he has not taken 
the benefit of the act, he is a prey to his creditors. 
Every new piece of property which he accumulates 
becomes at once the subject of seizure by his creditors. 
The Bankruptcy Act provides that his debts (with 
some exceptions) shall be discharged. He can then 
get a new start, knowing that he is safe from inter- 
ference by his creditors. 

Because the bankruptcy law is designed for the 
benefit of the debtor he himself may file a petition 



y 
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in bankruptcy. Bankruptcy so instituted is known 
as voluntary bankruptcy. 

Sec. 137. DISCHARGED BANKRUPT STILL UNDER 
MORAL DUTY TO PAY HIS DEBTS. The discharged 
bankrupt is still under a moral duty to pay his debts 
and t he law presumes that w henhe^ayjaii| afifiF"^»1atss 
assyta he will yo tar qa HA ej^Trffay^A hin i IIIIHnill 

It is well to call attention at this point to the fact 
that the Bankruptcy Act is not in force in order that 
debtors may thereby evade their just debts, jt is 

prp^iimeH that ^ Hehtnr will ii1fim;^ff] y pay wl] en he 

g ets in a position to dp so. This is a moral duty 
only, and there is no legal way to enforce a mere 
moral duty. This aspect of the case is often lost 
sight of, and debtors who rebuild their fortunes rely 
on their discharge and do not seem to consider that 
their old debts are even morally binding upon them. 
But common honesty demands that one's creditors 
should be paid even though they have lost their legal 
remedies through bankruptcy. 

Sec. 138. BANKRUPTCY DISCHARGES ONLY OB- 
LIGATIONS IN THE FORM OF MONEY DEBTS. A 
discharge in bankruptcy does not discharge one of all 
his obligations, hu\ i^niv of those wl^lch may be classe d 
deb ts. Debts are discharged (with a Tew' excep- 



tions) whether mature or not, Hua tspm^^ ^vi>r,iitfti>y 
ftntracts are not affecte d. 

The Bankruptcy Act is in force for the purpose of 
discharging one of his indebtedness, as we commonly 
use that term. All debts (with some enumerated ex- 
ceptions) are discharged whether due or not. But ex- 
ecutory obligations of other sorts are not discharged. 
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Thus B, a bricklayer, becomes a bankrupt either 
on his own petition or the petition of creditors and 
obtains his discharge. This discharges his grocer's 
bill, whether due or overdue, and his indebtedness 
on a promissory note, whether due or overdue, for 
money borrowed. ^"^ thj'iiihff^ "^ Affp/^f r,n ^^K 

contract of employment with A, a builder. / 

■^ — 

Sec. 139. BRIEF VIEW OF PROCEEDINGS IN 
BANKRUPTCY UNDER PRESENT LAW. 

It will perhaps give us a better understanding of 
our subject, to take a "bird's eye" view of the pro* 
ceedings in bankruptcy under our present law, the 
federal act of 1898, and amendments thereto. 

(i) Filing of the petition. The petition in bank- 
ruptcy begins the proceedings. It may be filed by the 
bankrupt himself, in which case we refer to the pro- 
ceedings as voluntary; or by the creditors of the 
bankrupt, in which case we refer to the proceedings 
as involuntary. 

(2) Appointment of a receiver. A receiver is 
an officer provided for in the bankruptcy law to take 
jgmporary rhargp of the bankrupt's estate where its 

iseryatioi^yequires some one to f ^ ■'ntft ifnm<>H^gt<» 
possesSlpr r^nHy^rjiT^p_,Al^tini^ \\y the 

creditor s. The receiver is appointed by the Court. 
We see, therefore, he is not a necessary officer and 
is not appointed unless the condition of the estate 
requires it. He may be appointed immediately upon 
the filing of a petition and before the adjudication. 

(3) Adjudication in bankruptcy. The adjudi- 
cation is the jndcmt i ^nt nf t h r r m irt that the party 
against whom or by whom the petition is filed is 
a bankrupt. In voluntary proceedings the adjudi- 

7 Bays — ^9 
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cation proceeds as a matter of course in a few days. 
In involuntary proceedings, it follows by default 
iin|f gQ f\\^ Kari Vrupt res ists it. He may defend that he 
ought not to be adjudicated a bankrupt and is entitled 
to a trial. 

(4) Filing of schedules. The bankrupt upon his 
adjudication must file a list of his creditors and 
schedul^Jiuajssets. 

First meeting of creditors. The creditors 
hold a meeting at which they elect a trustee and 
examine the bankrupt. 

(6) Examination of bankrupt. The bankrupt 
must submit to an examination in reference to his 
assets if the creditors demand it. 

(7) Election of trustee. The trustee is the 
officer lylyi tn^-^r tith t^ the bankrupt's estate and 
who admmisters the estate, t^a cii^|^^|pfj« <^v»|^ «-^- 

^jf^'^^Tf^r He is a necessary officer in every case where 
tnebankrupt has ^pg^^^g flhl^T tlJ'i fiff«^p»^'^"° The 
trustee is elected by the creditors; he must file a 
bond. 

(8) Collection of assets. After his election the 
trustee should proceed to get in all the assets of the 
estate, bringing suit where necessary. 

(9) Proof of debt. The creditors <must file 
proofs of their debts. TtiPQ^ Hphtc ar^ allnwfrl as a 
matter of course unless object ions are made. 

(10) Declaration of dividends. Dividends may 
be declared and paid as we shall note hereafter. 

(11) Application for discharge. When the estate 
is administered the bankrupt applies for his discharge. 

(12) Objection to discharge. Any creditor may 
file objections to the discharge of the bankrupt, set- 
ting up as a reason, that the bankrupt has offended 
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against some provision of the bankruptcy law. In 
such a case the objection is heard and passed upon. 
If sustained, the bankrupt is denied discharge in 
bankruptcy. 

(13) Discharge. There being no objection or 
the objections being found baseless, the bankrupt is 
granted his discharge. This frees him from his dis- 
chargeable debts. Some sorts of debts, are not dis- 
chargeable in bankruptcy. Upon his discharge, the 
bankrupt gets a Certificate of Discharge.^* 

24. These itemi are considered at length in the follow- 
ing pages. 



CHAPTER 17. 

WHO MAY BE A BANKRUPT. 
SEC. 140. INTRODUCTORY. 

Bankruptcy laws originally applied only to traders. 
One who was not a trader could not become or be 
made a bankrupt. The law of 1800 applied to mer- 
chants actually using the trade of merchandizing, or 
engaged as a banker, broker, factor, underwriter or 
marine insurer. The present law, however, is a very 
wide one and has an extensive application. We shall 
consider the subject under these general headings: 
(A) In respect to the business or calling of the per- 
son or corporation involved, (B) In respect to the 
legal status of the person involved, (C) In respect to 
the amount which the person owes. 

A. In Respect to Business or Calling. 

(a) Of natural persons. 

Sec. 141. IN GENERAL. Any natural person may 
file a voluntary petition; and any natural person, yjjfc, 

ceflt waflff parn arRr H^ j. fa^^TT nr tii'«— yf the S OlU 

may be made an Involuntary bankrupt. 

We find that the law provides that any natural 
person (as distinguished from corporations) may 
file a petition in bankruptcy. We shall hereafter see 
that this- may not include infants or insane persons, 
but every sane, adult citizen, no matter what his oc- 

(132) 
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cupation or business, may become a voluntary bank- 
rupt 25 We find, however, that when we come to 
involuntary bankruptcy there are some exceptions, 
to-wit: wage earners and farmers or tillers of the 
soil. These we will now consider. 

To be made an involuntary bankrupt, one must 
QM|gp ^iQQ Q or o v er^ but we shall take further note 
oT nils in a later section. 

Sec. 142. WAGE EARNERS. A wage earner, earn- 

'Tftiti^'^"^ ? Y^^ ^ Q** '^" canno t be adjudged an in- 
vofuntary bankrupt, but he may become a voluntary 
bankrupt. 

A "wage earner" under the bankruptcy law is one 
who "works for wages, salary or hire, at a compen- 
sation not exceeding one thousand, five hundred 
dollars per year." ^e Such a person may become a 
voluntary bankrupt, but involuntary proceedings 
cannot be instituted by his creditors.^*^ 

A wage earner is one who works for another for 
wages, salary or hire, as, a bookkeeper, a teamster, a 
school teacher. But one who is in business himself 
is not working for wages, salary or hire within this 
exception. Thus a lawyer earning less than $1500 a 
year in fees would not be exempt, but if he were 
working for another lawyer at a salary of $1500 a 
year, he would be within the exception. So it has 
been held that a music teacher giving lessons to 
various students at so much per hour or lesson is 

25. Bankruptcy Act, Sec. 4 (Appendix A, post), 

26. Bee, 1, par. 27. Bankruptcy Act. (Appendix A, 
post). 

27. Ibid., Sec. 4, b. 
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subject to involuntary proceedings, but if such 
teacher were employed at some home or in some 
school he could not be proceeded against, unless 
making more than $1500 per year.^s 

8«c. 14a. PERSONS ENGAGED CHIEFLY IN FARM- 
ING OR TILLING THE SOIL. A person whose chief 
occupation Is farming or tilling the soil cannot be 
made an Involuntary bankrupt, no matter what his 
Income Is, but he may become a voluntary bankrupt. 

A farmer is one whose chief business is that of 
farming as we commonly understand the term. , A 
mttlff hiiy^^r ^"^ seller is not a farmer, though he 
nmy own a farm and incidentally make use of it in 
his business. It is of no concern that the farmer 
has some other source of revenue, or some other 
business, i^farmingr ir fifs flh|>f business. Thus if a 
farmer owned a small store, he is still a farmer with- 
in this law. One who owns a farm but leases it to 
another who farms it, is not a farmer. The ques- 
tion is, what is his chief business, the one upon which 
he chiefly depends for a livelihood.*^ 

Farmers may file voluntary petitions in bank- 
ruptcy, but their creditors cannot proceed against 
them. 

Sec. 144. OCCUPATION CONSIDERED A8 OP 
WHAT DATE. It is one's oct vipatlirp jt thft *MTMr-tftir 
act of bankruptcy Is committed which governs 
Whether he may be proceeded against. 

28. First National Bank v. Bamum, 160 Fed. Rep. 
245. 

29. In re Mackey, 110 Fed. 355. 
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We determine whether one may or may not be 
proceeded against by reference to his occupation 
when the act of bankruptcy was committed. ^ It is ^ 
immaterial what t hnt nrcup nti n ii il mI ii il llll ' p f'titinti 
is/t]]eri>o ihiif;, a merchant becomes insolvent and 
commits an act of bankruptcy. Thereafter, but be- 
fore his creditors can act, he suddenly changes his 
business and becomes a clerk on a salary of $1500 a 
year. The petition being filed against him within 
four months from the time the act of bankruptcy 
was committed, he cannot plead that he is not amen- 
able to the bankruptcy law because he is a wage 
earner. If this were so, a person might thus hinder 
bankruptcy proceedings by changing his occupation 
after committing an act of bankruptcy but before the 
petition is filed. 

(b) Corporations, 

Sec. 145. IN GENERAL. Any corporation, ejccept a 
m ii^nlc laal, ra JJroad. InsuraAce or b a nk ing corporation 
may become a voiuntary bankrupt, and any moneyed^ 
business or commercial corporation, with the same 
exceptions may have a petition filed against it. 

We find that any corporation no matter what its 
business, provided it is not a municipal, railroad, 
insurance or banking corporation, may file a volun- 
tary petition in bankruptcy. These excepted cor- 
porations may neither proceed nor be proceeded 
against in bankruptcy. 

To be made an involuntary bankrupt a corporation 
must be a moneyed, business or commercial cor- 
poration. 

30. In re Crenshaw, 156 Fed. 638. 
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8eo. 146. moneyed, business or commercial 

CORPORATIONS. These with the exceptions noted, 
may be voluntary or involuntary bankrupts. 

Any corporation whether a moneyed, business or 
commercial corporation (with the four exceptions 
noted above) may file a petition in bankruptcy, but 
to be proceeded against it must be a moneyed, busi- 
ness or commercial corporation *i What cor- 
porations may be so described? This would un- 
doubtedly include manufacturing and trading cor- 
porations and also corporations to be described as 
non-trading so long as they are of a moneyed or 
mercantile nature, that is, such corporations as print- 
ing and publishing houses, laundries, hotels, mining 
corporations, etc. The clause therefore is very broad 
and exempts only such concerns, as religious, charit- 
able, educational corporations, incorporated lodges, 
clubs and the like, which cannot be adjudged invol- 
untary bankrupts. 

Sec. 147. MUNICIPAL, RAILROAD, INSURANCE 
AND BANKING CORPORATIONS. These can neither 
become, nor be made, bankrupts. 

The present National Bankruptcy Law absolutely 
exempts municipal, railroad, insurance and banking 
corporations from its provisions. Such corporations 
cannot become voluntary bankrupts and cannot be 
made involuntary bankrupts. 

By the term "municipal corporations*' we mean 
cities, towns, etc. Obviously such corporations are 
not the proper subjects of a bankruptcy law. Railroad 

31. Bankruptcy Act, Sec. 4, b (Appendix A, post). 
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corporations are quasi-public institutions and their 
insolvency does not necessarily involve the wind- 
ing up of their affairs. It is deemed unwise 
to make them subject to a general bankruptcy 
law. In their difficulties receivers may be appointed 
under the supervision of the state or federal Courts, 
and reorganization or discontinuance of business, or 
final success in the old form, may result, while in the 
meantime the public is still served by the operation 
of the cars. 

Insurance corporations are peculiarly subject to 
state laws. It is left to the state to guard the inter- 
ests of its citizens in insurance companies under 
insurance laws. 

National banks are to be wound up under and 
entirely governed by the national banking law; and 
state banks by the banking laws of the state in which 
they are incorporated. 

Unincorporated bankers may be voluntary or in- 
voluntary bankrupts. 

B. In Respect to Legaf Status. 

\8ec. 148. MINORS. A minor cannot be bankrupt 
except perhaps in respect to debts iegaily binding upon 
him. 

As a general rule we may say that a minor cannot 
file a petition in bankruptcy or be proceeded against. 
His dehtf^ ^ |- ^ ymdah le : and hence his creditors can- 
not hold him in bankruptcy and he does not need 
the aid of a bankruptcy court in order to avoid his 
debts. Bankruptcy proceedings therefore appear to 
be useless.^2 But for his necessaries he is liable and 

32. In re Duguid, 100 Fed. 274. 
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in some states where he trades as an adult he is 
liable for debts so created. So judgment may be had 
against him for his torts. It would seem that bank- 
ruptcy ought to be proper procedure in such cases; 
but there is very little law in the books in this re- 
spect. 

Sec. 149. INSANE PERSONS. An insane person 
cannot be made a bankrupt. If he becomes insane 
after adjudication and while the proceedings are pend- 
ing this will not abate the proceedings. 

An insane person cannot commit an act of bank- 
ruptcy or be made a bankrupt in an involuntary 
proceeding and certainly he is not a proper person to 
file a petition. If after the petition is filed and the 
adjudication entered he becomes insane, the pro- 
ceedings will not abate. 

Sec. 150. ESTATES OF DECEASED PERSONS. 
The estate of a deceased person, though insolvent, can- 
not be taken Into a Court of Bankruptcy. It Is to be 
administered In the usual way in the Court of Probate. 

An insolvent estate of a decedent is to be adminis- 
tered and wound up as other estates, that is, in a 
Court of Probate. But where a person is adjudicated 
a bankrupt and dies while the proceedings are still 
pending, the estate will continue to be administered 
by the bankruptcy court. 

So. 151. ALIENS. An alien who resides or Is 
domiciied or has a place of business, or property In 
the United States, may file a petition In bankruptcy 
or have a petition filed against him. 
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An alien may be a bankrupt under our law pro- 
vided he lives, has a place of business, or owns 
property here. Debts, however, owing to persons 
not citizens of the United States are not affected 
by his bankruptcy. 

C. In Respect to Amount of indebtedness. 

8eo. 152. VOLUNTARY BANKRUPTCY. One who 
owes debts of any amount whatever may be a voluntary 
bankrupt.** 

Sec. 153. INVOLUNTARY BANKRUPTCY. In- 
voluntary bankruptcy proceedings require that the 
bankrupt owe $1000 or over.*^ 

33. Bankruptcy Act, Sec. 4a. 

34. Bankruptcy Act, Sec. 4b. 



CHAPTER 18. 



WHO MAY BE PETITIONING CREDITORS. 

Sec. 154. THE GENERAL RULE. Creditors may 
petition who liave ciaims of tiie amount required by the 
Banlcruptcy Act, provided their claj 
claims. 



' The general rule is that all creditors who have 
provable debts may petition to have their debtor 
adjudged bankrupt. This is not strictly true, but 
suffices for a general rule. As debts are provable 
whether they are due or simply owing, creditors hold- 
ing claims either due or to become due may petition 
in bankruptcy. 

8ec. 155. AiMOUNT OF CLAIi^S AND NUiMBER OF 
CREDITORS. A petition ing c reditor br cre^iififiUBUISt 
hgve ciaims aggre gating ^ove^ eqyr|f|^ff **f\i\ hr thrm, 
^§00. i f there are more than twelve creditors, three 
must Join in the petition. 

If there are less than twelve creditors, any one of 
them may file a petition in bankruptcy provided his 
claim amounts to $500. If it is not of that amount, 
he must get enough others to jnjn with him tn mnlrr 
fee agg regate $500. If there are more than twelve 
cfedilofS three of them must join in the petition, 
their claims aggregating at least $500. 

If a creditor does not know how many creditors a 
petitioner has, he may file the petition averring 
that the number is less than twelve. If then it turns 

(140) 
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out that there are more than twelve, the petition will 
be dismissed unless two or more of the other creditors 
can be prevailed upon to come in and be joined in 
the petition. 

A petitioning creditor will be considered as a 
creditor only to the extent the amount of his claim 
e xceeds his securi ty if Vip b^^^^ cfrrnr ity. 
. We Tiave heretofore noted that the debtor against 
whom the petition is filed nui&^aAULfijid^t&jClLSxocx^ 
or ov er. Consequently creditors having claims 
[gainstone owing less than $1000 cannot put him into 
bankruptcy, though their claims aggregate $500. 



CHAPTER 19. 

ACTS OF BANKRUPTCY. 
A. Introductory. 

Sec. 156. IN GENERAL. In an Involuntary peti- 
tion it Is necessary for the creditors to allege some 
act of bankruptcy. What shall constitute an act of 
bankruptcy Is set out specifically by the law. 

Our National Bankruptcy Law provides that a 
debtor may be made involuntary bankrupt when an 
act of bankruptcy has been committed by him. It 
is not enough that a debtor be unable to pay his 
debts. An act of bankruptcy may be considered as 
the indication to the world that the bankrupt is a 
fit subject for the bankruptcy courts. 

The acts of bankruptcy are here enumerated. The 
law provides: "Acts of bankruptcy by a person 
shall consist of his having 

(i) Conveyed, transferred, concealed or remov- 
ed, or permitted to be concealed or removed, any part 
of his property with intent to hinder, delay or de- 
fraud his creditors, or any of them; or 

(2) Transferred, while insolvent, any portion of 
his property to one or more of his creditors with 
intent to prefer such creditors over his other credit- 
ors; or 

(3) Suffered or permitted, while insolvent, any 
creditor to obtain a preference through legal pro- 
ceedings, and not having at least five days before a 
sale or final disposition of any property affected by 

(142) 
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such preference, vacated or discharged such prefer- 
ence; or 

(4) Made a general assignment for the benefit 
of his creditors, or, bein^^ insolvent, applied for a 
receiver or trustee for his property or because of 
insolvency, a receiver or trustee has been put in 
charge of his property under the laws of a state, or 
of the United States; or 

(5) Admitted in writing his inability to pay his 
debts and his willingness to be adjudged a bank- 
rupt on that ground.^*^ 

We will consider these "acts of bankruptcy" 
seriatim. 

Usually an act of bankruptcy involves a transac- 
tion which may be set aside, but whether it may be 
avoided is an entirely different question from whether 
it is an act of bankruptcy. 

Sec. 157. INSOLVENCY DEFINED; WHEN AN 
ESSENTIAL ELEMENT IN BANKRUPTCY. Insolvency 
is defined by the Bankruptcy Law, in the quotation^ 
below. It usually exists whenever any act of bank- 
ruptcy Is committed and is an essential element In most 
acts of bankruptcy. 

We have heretofore noticed the difference between 
insolvency and bankruptcy — ^that the former term 
denotes a financial condition, through which by the 
indulgence of creditors one can often come success- 
fully without having his business life, his property or 
his debts in any way affected, while the latter signifies 
j Ttflinal prorppdinc s for the pnrpnci^ nf HiviH ing 
amongTii?13fediluis, the property of one, insolvent, 

35. Bankruptcy Act, Sec. 3. 
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whose debts thereupon become discharged. Bank- 
ruptcy is, in fact, the relief offered to the creditors 
of an insolvent debtor and to the debtor himself. 

It is sufficient to notice here in reference to in- 
solvency as an element of bankruptcy that it is usu- 
ally essential. Why it might be held unessential is 
considered hereafter when we consider the act of 
bankruptcy in detail. 

Insolvency is defined by the bankruptcy law to be 
as follows: 

"A person shall be deemed insolvent within the 
provisions of this act whenever the aggregate of his 
property, exclusive of any property which he may 
have conveyed, transferred, concealed or removed, 
or permitted to be concealed or removed, with intent 
to defraud, hinder or delay his creditors, shall not, 
at a fair valuation, be sufficient in amount to pay his 
debts." 8« 

Under our former bankruptcy law in force 1867- 
1879, one was insolvent when he stopped payments 
in the ordinary course of trade. In fact, this has 
been the test of all bankruptcy laws imtil the pres- 
ent. 

To determine whether one is now insolvent we 
inquire whether all his property including his exemp- 
tions, exclusive of property fraudulently conveyed 
by him, when taken at a fair valuation, before bank- 
ruptcy proceedings were begun, is not of sufficient 
value to pay his debts. 

If a debtor would defend against bankruptcy pro- 
ceedings on the ground that he is not an insolvent 
he must definitely and affirmatively put in the de- 

36. Ibid., Sec. 1, Par. 15. 
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fense; if he does not deny it in the manner set out 
by the law, he will be taken to have admitted it. If 
he does deny it he may have a trial, with a jury if 
he makes a special demand for the jury. 

Sec. 158. WITHIN WHAT TIME ACT OF BANK- 
RUPTCY MUST BE COMMITTED. The act of bank- 
ruptcy upon which the petition Is based must have been 
commi tted some time within four months prior to th e 
da te of the day upon which the pe tition Is filed. 

An "act of bankruptcy" is (usually) not anything 
wrong either in a moral or civil sense. When one 
goes into bankruptcy he goes, not as a punishment 
for some wrong committed, nor to afford a remedy 
for some past act of indebtedness, but for the pur- 
pose of relief from a then existing condition in ref- 
erence to his solvency. It is, therefore, provided 
that the act of bankruptcy committed by him shall be 
one in respect to his then condition. The law sets 
four months as a reasonable period. Creditors can- 
not allege an act of bankruptcy unless they file their 
petition within four months after the time in which 
it occurred. 

It is provided, however, that in case of a transfer 
or assignment for the purpose of delaying, defraud- 
ing or defeating creditors, or to an assignee for divi- 
sion among creditors, the four months shall be counted 
as from the time when such transfer is recorded, or 
if not recorded, from the time the beneficiary takes 
notorious possession of such property, or the credit- 
ors have actual notice of the transfer. 



7 Bays— 10 
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B. The Particular Acts of Bankruptcy Considered. 

Sec. 159. A FRAUDULENT TRANSFER AS AN ACT 
OF BANKRUPTCY. A fraudulent transfer by a debtor 
Is an act of bankruptcy. 

We have heretofore discussed the subject of 
fraudulent transfers. We now learn that a fraudu- 
lent transfer by a debtor is an act of bankruptcy. 
Here, however, some distinction must be made. We 
considered fraudulent transfers as transactions which 
creditors could avoid. In such cases we noticed that 
the creditors would have to prove that the beneficiary 
of the transfer had^either given value or had no 
notice of the frau gL/feut a transfer may be fraudu - 

*^ le nf in thp se ncr^liaf^ rnnctitiitfl nn nrt nt hnnlf 

}t^l^ r uptcy if it is th<jntenX^f th e-^f^Hor tn dffrTiud his 
r rfditnr?^ Wit hout resi^ct lo whether it may be s et 
a^ide. I f it is a transaction that may be set aside 
w^ shall see later that just as the creditors where 
there is no bankruptcy may set it aside, s^ the trustee 
in ^ankruptcy, as their r epresenta tive^ may set it 
aside. 

As an act of bankruptcy a fraudulent transfer 
must have occurred within four months, but as an 
act to be set aside, it may have occurred long before 
that. 

If one makes a transfer for the purpose of delay- 
ing, defrauding or hindering his creditors, and.it has 

I t Vjat ei^ecf ^ it fpncti'fnfpr nn nrf nf hnnWnptry even 
/ thnup ^h th e debtor ^ yfjf^ ^^ ^ mntter ni fnet nnlve nt. 

He will not be permitted to set up his solvency. 
Where, however, he is solvent at the time the petition 
is filed, he can show that by way of defense, for this 
gives the creditors their remedy. 
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See. 160. PREFERENTIAL PAYMENTS OR 
TRANSFERS. Where within four months before the 
petition is filed, the debtor, being insolvent, intentionr 
aiiy prefers one or more creditors over the others, this 
is an act of banlcruptcy. 

One purpose of the bankruptcy act being to secure 
an equal division of an insolvent debtor's property 
among creditors, it is clear that if the debtor at or 
about the time the petition is filed could prefer one 
creditor over another by paying him all or a large 
portion of his property, the debtor could thus defeat 
the purpose of the bankruptcy act. It is therefore 
provided that preferential payments and transfers, 
shall, if»..thp. debtor intends them as preferences, con- 
stit nte i^rts of b ankruptcy, and, s ha^ also, if the 
cre jlitor knew or had reasonable -cause to know that 
a^prefere nrf; wag intpnHpH, hfiL fief aside. 

To constitute an act of bankruptcy the debtor must 
have intended a preference. But if he must be taken 
to have known from the facts that a preference would 
naturally result from the payment he must be taken 
to have known that a preference was intended. He 
must know that if being insolvent he pays a creditor 
in full, he is preferring such creditors over others. 

A preference results whenever by the payment or 
transfer the creditor gets more than he would get if 
the debtor's assets were then divided among the 
creditors in proportion to their unsecured claims. 

Thus D owes A, B, and C, $10,000, $S,ooo, and 
$2,000 respectively. All are unsecured and have no 
priority or lien. D has only $S,ooo in assets. This 
makes him insolvent. He pays C $1,000. This gives 
C a preference, because C thereby is paid 50 per cent 
of his claim, which necessarily depletes D^s assets to 
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Buch an extent that there is not enough left to pay 
A and B 50 per cent of their claims. Therefore D 
has preferred C and if he intended or must from the 
circumstances be supposed to have intended a prefer- 
ence, A ^r^f^ R r;^n flii^g^ fVn> p^yt^g jit as an act o f 

J bankruptcy and put D in bankruptcy and the amount 
paid L can be recovered for division among A, 
B and C provided C knew or had reasonable cause to 
know that a preference was intended. 

A preference may be made by transfer of cash or 
any property. 
^jH^p'J^In order that a preference might exist, .^jifibLttiiafc 

"^tSt^eaJ'i t; thfin a payment thereof mad e . A strict ly 
ca sh transaction m which no credit is pven. but 
v alue is given for value, cannot involve a preference . 
Tfcus if D buys goods from C on the usual credit, a 
debt exists, the payment of which may be a prefer- 
ence, but if D purchases from C strictly for cash, 
there is no preference. The transaction constitutes 
no act of bankruptcy and cannot be set aside. Giv- 
ing security as by chattel mortgage constitutes a 
preference where the debt is already in existence. 

See. 161. PREFERENCES SECURED THROUGH 
LEGAL PROCEEDINGS. Suffering a preference to be 
secured through legal proceedings while one is insolvent 
Is an act of bankruptcy and entitles the creditors to 
file a petition upon action thereupon within four months 
from the time such preference is secured. 

This act of bankruptcy consists in a failure to 
prevent a preference by one creditor over the others 
through legal proceedings. This act of bankruptcy 
differs essentially from the others ini thit it ronsifite 
of no positive act on the part of the insolvent. The 
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terms "suffering" and "permitting'' as here used 
from the context indicate more than a mere permis- 
sion; a debtor is deemed to have suffered a prefer- 
ence through legal proceedings though it is abso- 
lutely impossible for him to prevent the preference. 
What constitutes a preference through legal pro- 
ceedings is thus illustrated. D becomes insolvent 
and C one of his creditors secures a judgment against 
him. T his judgment in itself is not an act ^f b^"^- ^ 
5UCt£X5_But, proceeding upon his judgment, C takes 
out execution, and the sheriff seizes and prepares to 
sell certain property. Unless C vacates or discharges 
the preference ^\ ^^^^ f^^ ^^Y^ h ^ i f^^l^ ^he sale is f 



JjPt t^ nrpir Qt1g/*1- Af KanVrHptry haS bCCU COm- 

mitted. 

Sec. 162. GENERAL ASSIGNMENTS FOR BENEFIT 
OF CREDITORS AND RECEIVERSHIPS AS ACTS OF 
BANKRUPTCY. Assignments for the benefit of credit- 
ors and receiverships on account of insolvency, are acts 
of Bankruptcy. 

If a debtor assigns all his property to a trustee or 
assignee that the trustee or assignee may divide it 
among his creditors, this is at once an act of bank- 
ruptcy and a transaction that may be set aside. To 
hold otherwise would be to give the debtor the power 
to put his property in such a shape that the bank- 
ruptcy law could not apply to it. 

So where a debtor being insolvent applies under 
a state or federal law to any court for a receiver for 
his property, or if certain of his creditors have had 
a receiver appointed under any law because of the 
debtor's insolvency, this is an act of bankruptcy and 
dissenting creditors may allege this as an act of 
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bankruptcy and have it set aside. In this connection 
the term receiver is used to indicate an officer ap- 
pointed by some court other than a court of bank- 
ruptcy. 

Sec. 163. ADMI88I0N OF INSOLVENCY AND CON- 
SENT TO BANKRUPTCY PROCEEDINGS AN ACT OF 
BANKRUPTCY. If a debtor admits In writing hia 
inability to pay his debts and his willingness to be 
adjudged a bankrupt on that ground, this Is an act of 
bankruptcy. 

This is probably the most unusual act of bank- 
ruptcy. Filing a voluntary petition is the most direct 
manner of becoming a bankrupt if one desires to 
become a bankrupt. 



CHAPTER 20. 

THE RECEIVER IN BANKRUPTCY. 

See. 164. CHARACTER OF RECEIVER. A receiver 
In bankruptcy Is an officer appointed by the court to 
take ♦tmP^''^''K ^^'^''g** q^ *hft banjrrupt'a estate p^pt^lpg 
the^Tectjonofji trustee whenever the estate Is* of such 
a nature or^TrTsuch a condition that Its preservation 
requires such appointment. 

The bankruptcy law contemplates the appointment 
of a receiver in bankruptcy whenever the estate re- 
quires it. He is appointed to take charge pend- 
ing the election of the trustee, who, when elected 
succeeds him and has much broader powers than the 
receiver has. The receiver is appointed by the Court 
upon application any time after the petition is filed 
until the trustee is elected. 

See. 165. POWERS AND TITLE OF RECEIVER. 
The receiver Is usually only the custodian of the estate. 
] fi takes n ft *'*'^ *"^ *^^ pi-/^P^i>»Y, but may SftlUt under 
of_the Court where the Interest of the estate 
requires It. 

The receiver is appointed to take charge of the 
estate pending the election of a trustee an d^in no 
^^y to fl flministpr the estate. The perishable nature 
of the bankrupt's estate or other reasons may require 
however, that certain of the property be sold. In 
that case the Court may order the receiver to sell it 
and hold the proceeds pending the election of the 
trustee, or the dismissal of the proceedings, as the 
case may be. 

So the receiver may be authorized to temporar ily 
cargLUn^the bankrupt's business. 

(151) 



CHAPTER 21. 

THE TRUSTEE IN BANKRUPTCY. 

A. In General. 

Sec. 166. NATURE OF TRUSTEE'S OFFICE. The 
trustee Is an officer elected by the creditors to take 
title to the bankrupt's property, get In the assets, and 
administer the estate under the supervision of the Court. 

After the person by whom or against whom the 
petition is filed has been adjudicated a bankrupt, 
the creditors elect a trustee, who is the officer pro- 
vided for by the bankrupt law to take title to and 
charge of the estate and administer it, bringing suit 
where necessary, paying dividends and representing 
the creditors and the bankrupt for the purpose of 
the bankruptcy law. 

The trustee in a sense represents the creditors and 
also the bankrupt. He must protect the bankrupt's 
interests and also the creditors' interests against the 
bankrupt. 

Sec. 167. HOW TRUSTEE ELECTED. The trustee 
is elected by the creditors at the first meeting or sonne 
adjournment thereof by a majority ^^♦^ Jn n"'**'^^*' ^11** 
^,^^„i>l ^f thftip claims. If the creditors fall to elect a 
trustee the referee has power to appoint one. The stat- 
ute authorizes the election of one or three trustees; 
but usually only one is elected. 

The creditors at the first meeting held by them 
and called in the manner hereinafter discussed elect 
the trustee. 

(152) 
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The creditors must have filed their claims and 
had them allowed. 

Creditors VinlHjr^gr <^pni^ri'fy /^Qntir%f ^rr^f^ ^v/^^pf oc^ 

t he amo u nt of thftir r ini m m a3 r rTCf H t hnr security, 
" ^eaitors who hayej h^f^" prrferred rr>nnnt vntr 
witjivnt tirnt nnrrrnd rnng ^heir prefer ence. 
vi/ Creditors having priority claims cannot usually 
/ vote. 

Creditors need not vote in person. They may 
vote by attorney in fact, the power of attorney being 
filed with the claim in the case. 

Sec. 168. BOND OF TRUSTEE. The trustee mutt 
file a bond whoee amount is fixed by the creditors at 
their first meeting or by the Court. 

The trustee is required to give bond in an amount 
to be fixed by the creditors or if not by them then 
by the Court. There must be two sureties, unless 
a bonding company is surety. 

Sec. 169. COIVIPENSATION OF TRUSTEE. The 
trustee is allowed fees on ar-^erverrtage basis, not to 
exceed the percentage as set "out by the law varying 
according to the size of the estate. 

The law pro^'ides a scale of charges for the trus- 
tee's compensation.^'' 

Where the trustee under orders of the Court con- 
ducts the business of the bankrupt he may be allowed 
faulhen-jCQmpensation. 

The amounts named in the law are the maximum 
amounts which the Court may allow. What it actu- 

37. Bankruptcy Act, Sec. 48d. (Appendix A, V09t,) 
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ally allows in any case depends on the circumstances 
of the case. 

8co. 170. WHO MAY BE TRUSTEE. Trustees may 
be (1) individuals who are respectively competent to 
perform the duties of that office, and reside or have an 
office In the judicial district within which they are 
appointed, or (2) corporations authorized by their 
charters or by-law to act in such capacity and having 
an office In the judicial district within which they are 
appointed. 

The above is the text of the law and requires but 
little comment. A corporation, we see, cannot be a 
trustee unless it is authorized by its charter to act 
as a trust company. Trust companies are often ap- 
pointed trustees. 

B. To What Property Trustee Tal<es Title. 

Sec. 171. AS OF WHAT DATE IN RESPECT TO 
OWNERSHIP BY BANKRUPT. The trustee takes title 
to property owned by the bankrupt,, j|^^ , the tini e the 
petition In bankruptcy Is filed. 

The trustee in bankruptcy takes title to all the 
property of .the bankrupt which might have been 
seized by his creditors for the payment of his debts, 
and which was owned by him when the petition in 
bankruptcy was filed. The line of cleavage in re- 
spect to the property which is subject to division 
among the bankrupt's creditors, passes through the 
day the petition is filed. It is on that day, ^9., ^^ 
speak, that the bankrupt be|:ins a new l ife. The 
property he has tneretotore owned goes to his trustee 
for division among creditors; ^hf p^^p*^ ^ ^^ ther e- 
after acquires becomes his own. 
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Title to this property vests as of the time the 
adjudication takes place. 

Sec. 172. AS TO NATURE OF PROPERTY. The 
trustee gets all of the property of the bankrupt, except 
his exemptions, which has any value as an asset for the 
payment of his debts. 

The law enumerates certain property which shall 
pass to the trustee in bankruptcy ,^8 and then states 
in a general way "property which prior to the filing 
of the petition he could by any means have trans- 
ferred or which might have been levied upon and 
sold under judicial process against him." We may 
say, then, in a general way, that a trustee takes title 
to all the property of a bankrupt, except his exemp- 
tions, which he could have transferred or which his 
creditors could have seized. 

The trustee gets title not only to the property 
which the bankrupt has in his possessioi^ b ut all 
pj npf^rty in the h ands of others ; and he is clothes 
by tne law witti.tne rignt to sue in the name of the 
bankrupt to enforce the bankrupt's rights the en- 
forcement of which results in assets for the cred- 
itors. 

The trustee in some respects gets rights to prop- 
erty which the bankrupt himself does not have, for 
the reason that the trustee not only represents the 
bankrupt but also creditors of the bankrupt. Thus, 
a person has no right for his own benefit to set aside 
a sale of property which he has fraudulently trans- 
ferred. But if he becomes a bankrupt his trustee can 
set it aside. We may now consider in detail some of 
the property to which the trustee takes title. 

88. Bankruptcy Act, Sec. 70. 
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Sec. 173. PROPERTY TRANSFERRED OR MONEY 
PAID AS A PREFERENCE. Where property is trans- 
ferred or money paid by tlie banlcrupt within four 
months preceding the filing of the petition in banlc- 
ruptcy, and the recipient knew or had reasonable causs 
to know that a preference was Intended, the transac- 
tion nriay be set aside by the trustee. 

Inasmuch as a main object of the bankruptcy law 
is to secure an equal distribution of the bankrupt's 
estate among his creditors, it follows that this ob- 
ject could be easily defeated if we should allow the 
bankrupt upon becoming insolvent to make a pay- 
ment or a transfer of property to one or several 
of his creditors which would stand against the trus- 
tee when appointed. Consequently, the law says 
that payments which amount to preferences within 
a period of four months prior to the time the peti- 
tion is filed shall be set aside upon suit by the trustee 
for that purpose, provided the cre ditor to who m 
s uch preference waslnade iTTIPW UT h n r i rfninnn blf 
cause t o know that a pr eference was intended .^^ 
He does hive reasonable cause to believe that a 
preference was intended whenever h^ kP^^*^ ^^^^ 
th e debtor is insolven t. We do not inquire as to 
preferences made before the four months period 
because there being nothing illegal or immoral about 
a preference, i ^ would t end tn unset^^^ b usiness , ^too 
much to ?V^A»7 paympntfi tn he inqmrpfl into 
^xcept as made in reference to the bankrupt's pres- 
ent financial conditi on and th^r^fnrr thf h\y' iimt'f<^ 
thi^ i*?qiiir>'' tn thf short period of four mon ths prior 
to the time a petition is t iled. * ' 

39. Bankruptcy Act, Sec. 60b. 
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Any conveyance made which would amount to 
giving the creditor a preference over the others, 
whether made in direct satisfaction of the debt or 
to secure it is voidable, if the creditors know or 
should know that a preference is intended. 

As we have seen there cannot be a preference un- 
less there is a creditor to whom it is made. ^ r!a«ih 
transactions cannot be distur bed. Thus D is m- 
solvent, but not yet bankrupt. He buys property 
from A, paying A cash. A is never a creditor and 
the payment is not a preference. From B he bor- 
rows money giving B at the time the loan is made, 
a mortgage as security. The mortgage cannot be 
disturbed. Had D bought the property from A on 
credit, and then paid for it the payment would be 
a preference because it would be a payment to a 
creditor. Or if B had loaned the money without 
security, and then had afterwards prevailed on D 
to secure him, that would be a preference. If a 
mortgage is given to secure a past indebtedness and 
also a present indebtedness, it will be upheld to the 
extent of the present consideration only, provided, 
of course, proceedings are begun within four months. 

Sec. 174. FRAUDULENT CONVEYANCES. A con- 
veyance made by a debtor in fraud of his creditors may 
be set aside by the trustee in banlcruptcy. 

We have seen that fraudulent conveyances may 
be grouped under two headings: Those without 
consideration, and those for value. In the 
first case, the conveyance may be set aside because 
the transferee has given nothing, when the giver 
was at the time insolvent and therefore had no right 
to deprive his creditors of their debts, by giving away 
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his property; in the second case, we found that the 
transfer was avoidable whenever the transferee was 
a party to the fraud. In both of these cases, the 
trustee may act for the creditors and set aside the 
fraudulent conveyance, as property belonging to the 
estate><> 

8ec. 175. INSURANCE POLICIES. Insurance poli- 
cies which have any value to the bankrupt pass to the 
trustee, but the bankrupt can prevent this by paying 
the cash value to the trustee. 

Insurance policies (except where not exempt by 
law) pass to the trustee. The law provides "That 
whenever any bankrupt shall have any insurance 
policy which has a cash surrender value payable 
to himself, his estate, or personal representatives, he 
may within thirty days after the cash value has been 
ascertained . . . pay or secure to the trustee the 
sum so ascertained, and continue to hold, own and 
carry such policy free from the claims of cred- 
itors . . ."*! 

Sec. 176. PROPERTY HELD BY BANKRUPT 
CLAIMED BY THIRD PERSONS. Property held by the 
bankrupt and cla imed by third pfgf* ri^^^ "'^* pas* 
to the trustee If ±he third person could have cla imed 
It against the creditors. 

Property held by the bankrupt which is claimed 
by third persons must be delivered to the third per- 
sons except where the creditors, had there been no 
bankruptcy, could have ignored the real ownership 

40. Ibid., Sec. 70a. 

41. Ibid., Sec 70, d, 6. 
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and levied upon it as the bankrupt's property.*^ We 
have these situations. 

(i) Property which the Bankrupt Holds as 
Bailee, This is property to which the trustee does 
not get title. Thus, A, a wagon manufacturer, sends 
to D, a hardware retailer, a number of wagons for 
D to sell upon commission as A's agent. D goes 
into bankruptcy with some of the wagons in 
his possession. A can reclaim them and is not 
restricted to putting in a claim for dividends.** Had 

A QnlH fVi f wQornng fn D r>n rri^Hi'f A would have been 
a generaJrred^lt P^' ^^^ rnu lA nnt riaim the WagOns 



s _he would have parted with the title. 

Such, also, would be the rule in any ordinary case 
of bailment where other parties had for honest pur- 
poses allowed D to be in possession of their property. 

Property which the |^ankrtipt hag qoIH^ hnt which^ 
he has no t ( delivered, is property that will not pass to 
the trustee unless the transaction is in legal theory 
fraudulent. We learn in sales that where one sells 
property and retains the possession, continuing to 
deal with the property as his own, the creditors can 
ignore the sale. So the propertv would pass t o 
the tr ustee had the title therein not ves ted -in- the 
pu?6ha^er, t hat is, if the bankrupt had a contract 
to sell it, but had not as yet really sold it, so that 
the purchaser could not have said it was his. 

(2) Property which Bankrupt Holds as Trustee. 
The property which the bankrupt holds merely as 
trustee, his trustee in bankruptcy gets no title to. 
Thus if D holds certain money left with him by A 
and in which D has no interest, A can obtain an 
order upon the trustee in bankruptcy to have it 

42. Ibid. 

43. In re ColumbUB Buggy Co., 142 Fed. 159. 
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turned over to him in full so long as there is some 
way of identifying it as a fund; Ke/^aitcA (n thiQ 
c age A is not merely a creditor ; he is the real own er 
QJlfJirtflin mftnfiy in P'*^ pn'i'^r^iion nnrl thrreforf* 
may obtain it. Or, if D holds any real or personal 
property as trustee, he has no such interest in it 
that will pass to the trustee in bankruptcy; though 
D may have technical title, he is not the real owner. 

(3) Property which Bankrupt has Obtained 
under a Conditional Sale. Conditional sales in which 
the property is delivered to the buyer and title for 
purposes of security is retained in the seller are 
transactions which are good in all their provisions 
when only buyer and seller are involved, but to be 
good in most states ^g-^^'ji^f rr^jitnr^ "'"s^ bfi r?C^rd- 

,ed ^T l|grpfnr^ if npt rornr Hod j ■ fVin fr iigfpf> takcS 

i4tlp fn property Qn piirrViagpH by the bankrupt, al- 
though the seller has for purposes of security re- 
served title. In Illinois, recording such a transac- 
tion will not keep creditors from levying on the prop- 
erty as assets of the buyer and the trustee gets title. 
Illustrating this section, A sells and delivers prop- 
erty to D, and to secure himself for all or part of 
the unpaid purchase price makes it a part of the 
contract of purchase that he shall retain the title 
until D has paid as agreed upon. Tn tViig r^sf; p Via^ 
t he apparent ownership and in most states, A cannot 
enforce his title where the rights of third persons 
intervene unless he has recorded the transaction, 
just as he must record chattel mortgages. Unless 
recorded, therefore, the trustee gets title.** 

(4) Property Owned by Bankrupt Subject to 
Chattel Mortgage. A chattel mortgage must either 

44. In re Nelson, 191 Fed. 233. 
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be properly arlmnw1<;^HgfiH, exec uted and rec orded or 

pnR<;pQf^i<^|| taWpn therpunHpr in nrHpr tO be gOOd 

against-third persons. Therefore if the bankrupt 
have in his possession property on which he has 
given a mortgage to another, it is not a valid lien 
against the trustee unless the mortgage has placed 
it properly of record. 

Sec. 177. PROPERTY HELD BY THIRD PERSONS 
CLAIMED BY BANKRUPT. In general any property 
which the bankrupt could demand as his property from 
third persons, the trustee can demand as the property 
of the bankrupt's estate. 

Whatever belongs to the bankrupt, except his ex- 
emptions, passes to the trustee, subject to all valid 
liens, no matter in whose possession it may be. 

We may suppose several situations: 

(i) Property of Bankrupt on Consignment with 
Another, This of course still belongs to the bank- 
rupt and the trustee can reclaim it. 

(2) Property Bailed for Other Purposes. Prop- 
erty in the hands of agents, or any bailee passes to 
the trustee subject to whatever valid liens may be 
on it* 

Sec. 178. RIGHTS TO SUE. The bankrupt may sue 
upon any claim for damages to the bankrupt's property, 
or arising out of a contract express or Implied. 

Whenever before the petition is filed the bankrupt 
has a right to sue on account of injuries to his prop- 
erty, or for breach of or to enforce contracts, ex- 
press or implied, the trustee may sue on such rights 
or if suit is already pending may become a party to 
the suit and prosecute it for the benefit of creditors. 

7 Bays — 11 




162 Amebican Commbboial Law. 

Purely personal rights O^ Q/-fi'r>n fVia friirfaa £r^f Q 

i<3 title t o. Thus for damages growing out of as- 
sault and battery or any personal injury for libel and 
slander and the like, the trustee cannot sue. 

Sec. 179. BURDENSOME PROPERTY; TRUSTEE'S 
ELECTION TO REJECT. All property passes to the 
trustee of whatever nature, unless because of its burden- 
some or unprofitable character he elects not to take it. 
And he has a right to do this. 

The trustee may elect to reject his title to property 
which is of no profit to the estate. Thus if there is 
a lease which has no value to the estate as a con- 
vertible asset, the trustee can let title thereto remain 
in the bankrupt. 

When the trustee elects not to take property he 
should act upon an order of the Court secured upon 
a -petition file d by him after full notice to all the 
creditors . 

Sec. 180. TO WHAT LIENS TRUSTEE'S TITLE IS 
SUBJECT.4B The trustee takes subject to all liens 
lulred by ggptra ct at the Inception of the indebted- 
ali Mens allowed by law except through judicial 
process, no matter how soon before the petition is filed, 
and all liens of whatever sort are good provided they 
were acquired in good faith more than four months 
prior to the filing of the petition. 

As it is the purpose of the bankruptcy law to give 
jqual distribution of property to all creditor^^any 
li en which would amount to the giving of a pt^ ff^- 
erence to one creditor over another is voidable, if it 
attaches withm the tour months prior to the fil ing 
qi the petition m ba nkruptcy^ This means that liens 

45. Bankruptcy Act, Sec. 67. 
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acquired through judicial proceedings are dissolved 
by a petition in bankruptcy filed within four months 
from the time the lien is acquired. We may tabu- 
late liens thus : 

(i) Judicial Liens Secured Within Four Months 
prior to the time the petition is filed ; that is, liens of 
judgment, attachments, etc. These are dissolved, 
that is, the )ien frred jtors become simply gen eral 
creditors. 

^ (2) Judicial Liens Acquired More than Four 
Months from the time the petition is filed. These 
are good in the bankruptcy proceedings, and can be 
enforced against the estate. 

(3) Liens Arising Out of Contract atJluJLtLC£^ 
tiq n qf the Indebt edness. These are good no matter 
when they are acquired. Thus D borrows money 
from A and to secure him gives him a mortgage 
which is properly recorded or under which posses- 
sion is taken. Ttug ^g pood though the 
l^^w the, hnrrnwer tft he insolvent and ttl* 

ruptcy proceedings are begun the next day. How- 
'ever, such liens will not be good against the trustee, 
where, when the bankruptcy proceedings were begun, 
they would not have been good against creditors, 
because not recorded or possession taken under them. 

(4) Liens Arising Out of Contract After thg^Jsti 
ception of the Indebtedness. As these would amount 



to preferences, they are voidable on that ground if 
within the four months period. Thus D owes A 
$1000. He concludes at A's request to give A se- 
curity. If this security were allowed to stand, A 
would be a preferred creditor, ^ut if it is senirH 
more than four months f r om th^ ti^*M»- th f p e t ition 
is^ filed it will stand. 
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(5) Liens Given by the Law Independent of Con^ 
tract and of Judicial Proceedings. That is, liens of 
innkeepers, bailees, mechanic's liens, etc Tb^ese are 
*-^ g^^ll n^ moff/^r xyVi^n \\^^y >^pc*> Somc licns of 
this nature require court proceedings to perfect them 
or for their enforcement. If this is true they are 
nevertheless good as they are not judicial liens for 
that reason. Thus a mechanic's lien may require 
Court procedure for its enforcement or perfection; 
yet as it arises independent of such Court procedure 
it is not classed with the judicial liens, as under our 
first class, but under liens allowed by law and similar 
to contract liens. 



CHAPTER 22. 

CLAIMS. 

See. 181. SCOPE OF CHAPTER. This chapter 
treats of (1) what claims provable in bankruptcy; (2) 
manner of proof; (3) priority of claims; (4) claims of 
preferred creditors; (5) claims of secured creditors; 
and (6) dividends upon claims. 

A. What Claims Provable In Banl<ruptcy.46 

Sec. 182. IN RESPECT TO WHETHER DUE OR 
NOT. All claims are provable and allowable whether 
due or not provided they are of the classes hereinafter 
described. 

In bankruptcy it is not necessary that a claim be 
due in order to be proved. It need only be owing. 
Thus C holds D's promissory note payable one year 
hence. D goes into bankruptcy. C can present and 
prove the claim and it is a dischargeable claim in 
bankruptcy. 

Sec. 183. IN RESPECT TO WHETHER OWING 
BEFORE OR AFTER THE PETITION IS FILED. A 
claim Is not provable unless It Is owing before the 
etiflon Is filed; — ■ " 



^ei 

V?l?^ ^ nPPd nr ?t ^^ maturp hut ^t Ipagt miigt hp 
Qwing'ijgfQre the petition_ i&„£l€4- As the trustee 
takes the title to property owned by the bankrupt 
prior to the filing of the petition and not property 
acquired after that time, so claims arising before but 

i6. Bankruptcy Act, Sec. 63. 

(165) 



166 A MEBicAN Commerciaij Law. 

not after the filing of the petition are provable. As 
stated, they need not be due, but they must be owing. 

Tj ip ]i pp' ni c^e:^^ri^gf- b ^^^w^ fn _tVi P nIH nnH fVi^ neW 

li fe both in respect to property going to the trustee 
and de bts discharge able is,tl]p^iigli tVi^^ Hay tht^ p#>fj. 
tion is filed . It is true of course that costs of ad- 
ministration, etc., arising after the petition is filed 
are payable out of the assets in the hands of the 
trustee. This must be so in the nature of the case. 

Sec. 184. CLAIMS BASED UPON JUDGMENTS. A 
claim consisting In a judgment secured prior to the 
filing of the petition Is a claim provable In bankruptcy. 

Considering now a judgment irrespective of its 
eflFect to give a lien (and the lien thereof is dis- 
solved when the judgment is entered within the four 
months' period) such judgment represents a claim 
that is provable as a debt of the estate. 

Sec. 185. FIXED LIABILITIES AS EVIDENCED BY 
WRITTEN INSTRUMENTS. Notes and other writings 
evidencing an indebtedness absolutely owing whether 
due or not are claims provable In bankruptcy. 

Promissory notes and all writings which show a 
fixed liability though not yet due are provable in 
bankruptcy. 

Sec. 186. CLAIMS FOUNDED ON OPEN ACCOUNTS 
AND CONTRACTS EXPRESS OR IMPLIED. Claims 
which are founded on open accounts or upon any con- 
tract express or Implied for the payment of money, are 
provable. 

Any claim arising on an open account or upon any 
contract whether express or implied is a provable 
claim. 
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Sec. 187. UNLIQUIDATED CLAIMS. If a claim Is 
unliquidated at the time the petition In bankruptcy It 
filed, It may be thereafter liquidated and allowed, pro- 
vided It Is In the class of provable claims. 

Claims which are of an unliquidated nature may 
be liquidated by the Court and then allowed. By 
the weight of authority a claim based upon a per- 

cnnal fnri^^ pc fnr pprcnnal injiiriPQ^ ig not prnvahle 

un less it has been reduced to judgment prior to the 
date o:^ hling the petition. 

^y See. 188. ALIMONY. Alimony Is not a provable 
debt. 

Alimony whether due or to accrue in the future 
is not a debt which is provable in bankruptcy. Bank- 
ruptcy proceedings do not affect it. 

Sec. 189. FINES. Fines levied as a punishment 
are not provable. 

Bankruptcy proceedings in no way affect fines 
adjudged against the bankrupt, 

w^ Sec. 190. RENT TO ACCRUE. Rent to accrue Is 
not provable. 

Rent to accrue in the future is not a provable 
claim. TV>Ar^ I'c nn ffft^j ntv that i t will ever ^^- 
crue, though its terms are absolute. 

B. Proof and Allowance of Claims. 

Sec. 191. HOW CLAIMS PROVED. Claims In bank- 
ruptcy are proved bv _fillnQ a sworn statem^ "^ nf tha 
claim In the form as prov ided by the bankruptcy rules 
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of the United States Supreme Court. If objections are 
filed thereto, a trial It had. 

If a claim is not objected to as invalid its proof 
consists in a statement sworn to by the claimant, 
made on a form as prescribed by the Supreme Court 
of the United States, which by the Bankruptcy Act 
is given the power to provide rules and prescribe 
forms for the regulation of bankruptcy proceedings. 
If a claim is objected to, it is then necessary to 
support it by evidence upon a hearing, b ut the burd en 
of proof is on th e objecting party. 

Sec. 192. ALLOWANCE OF CLAIMS. A claim 
being of a provable sort and being proved Is allowed as 
a matter of course by an crd*" '^* **»t ^'f* 

After a claim is proved it becomes necessary for 
the Court to allow it before the claimant is entitled 
to the rights of a creditor. A^lpwance is made by 
gi^ nrHpr nf rniirt Oftcu this is a gpM^gljDrder 
covering all claims filed in the case. 

When a claim is allowed, it is of course not for 
that reason payable to the claimant, but it simply 
stands as a daim upon which a dividend is payable 
when declared. 

C. Secured and Lien Claims. 

Sec. 193. THE STANDING OF A SECURED 
CREDITOR. A secured creditor Is not a creditor In 
bankruptcy In so far as his security covers his claim, 

writy. 



A creditor holding a security is not affected by the 
bankruptcy proceedings in so far as his security 
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covers his claim; that is to say, to that extent he 
does not have a provable claim and is not affected 
by the bankrupt's discharge. 

He may waive his security, although this usually 
would not be the profitable thing for him to do. 

If his claim is not fully secured he is to that ex- 
tent to be treated as other creditors. 

Sec. 194. OTHER LIEN CLAIMS. If one has a 
lien by the state law not dissolved by the bankruptcy 
proceeding, It protects one against subsequent Mens 
and claims without liens or security. 

All liens which are not dissolved by the bankruptcy 
proceedings are not affected by the proceedings. 

D. Claims Having Prlorlty.47 

Sec. 195. HOW A CLAIM HAVING PRIORITY DIF- 
FERS FROM A SECURED CLAIM. A claim having 
priority differs from a secured claim in this, that It is 
the claim of an unsecured creditor to which the law 
gives priority to the claims of other general creditors. 

A secured claim is one by virtue of which a claim- 
ant has a right upon certain particular property on 
account of his contract, as a mortgagee, pledgee, etc. 
A claim having priority is one w hich the bank- 
ru Dicv law says shall be paid he{n rej^\\er riaimg 
gre paid. U^i'mg tiaving prinritv (^n nnF^ have^rior- 
i tj to secured claims or t o claims which g ive a val id 
4^ieh on the bankrup t's propertv. TVif* law setg up 
that certain claimants shall be paid in full befo re 
dividends <^ha11 he paid on ri aims not having pri ontv. 

47. Bankruptcy Act, Sec. 64. 



170 Ambbican Commbbcial Law. 

Sec. 196. WHAT CLAIMS HAVE PRIORITY. The 
Act sets out the different classes of claims which have 
priority, as noticed below. 

Keeping in mind the meaning of the word priority 
as used in the bankruptcy law, i. e., that it differs 
from the term secured claim, or lien claim, the law 
provides that the following claims shall have priority 
in the order named, that is, th ^ claims in one cla ss 
m yfjf^ Ipe p fiiH t<t full hpfnr^ claims of a later class 
are paid, or before dividends upon claims not having 
priority are paid. 

( 1 ) Taxes, Legally Due and Owing by the Bank- 
rupt. Taxes, as we know, legally levied by the 
United States, the state or any of its subdivisions 
or municipalities, come ahead of every other claim, 
even of secured claims. 

(2) Claims for the Actual and Necessary Cost of 
Preserving the Estate, After the Petition wc^ FUed. 
Whenever one can show that he has been to a neces- 
sary expense in preserving the estate after the peti- 
tion was filed against a bankrupt he is entitled to the 
costs which were necessary. Such costs would usu- 
ally have been borne by a creditor or some one acting 
for the creditors. 

(3) ••^jt^feE^-y Paid by Creditors in Involuntary 
Cases and Expenses of Reclaiming Property Con- 
cealed or Fraudulently Transferred, Creditors are 
entitled in full to the fees paid by them in filing the 
petition. 

(4) The Costs of Administration, This includes 
all the costs of administering the estate in bank- 
ruptcy, including fees ancl mileage paid to witnesses, 
one attorney's fee of a reasonable amount for the 
creditors or in voluntary cases for the bankrupt. 
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(5) Wages Due Workmen, Clerks, Traveling or 
City Salesmen, earned within three months prior to 
filing of petition, not to exceed $300 to each claim- 
ant. 

(6) Debts Having Priority by the Laws of the 
State, where not covered by the above provisions. 
This last provision has small application. Some state 
laws give a claim for rent priority. 

E. Claims of Preferred Creditors. 

8ec. 197. PREFERRED CREDITOR MUST SUR- 
RENDER PREFERENCE. A creditor who has received 
a vo idable preference must surrende r It, and may then 
prove his claim. 

We have heretofore noted what a voidable pref- 
erence is. A creditor who has been preferred, know- 
ing that a preference was intended cannot prove any 
claim which may be yet unpaid u ptil he. surrende rs 
JTtg pfpfprpnrp If he is Compelled to surrender his 
preference, he may then prove the claim and receive 
a dividend on it e vn though he did not au rr cnder 
u ntil the trustee compelled him by suit to do so. 

F. Dividends on Claims. 

Sec. 198. HOW PAYABLE. The Act sets out when 
and how dividends may be declared and paid. 

The general creditors receive dividends upon their 
claims where the assets are sufficient to pay divi- 
dends. The Court declares dividends as provided 
by the Act. 



jMp 
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Q. Compositions With Creditors.48 

See. 199. COMPOSITION MAY BE OFFERED BY 
THE BANKRUPT. The Banlcruptcy Act forjhe pur- 
pose of saving the exp tnitft ^* ^"" aHmini«»ra»inw per- 
mits the bankrupt to offer a composition with his 
creditors. 

A bankrupt may after the proceedings are begun 
offer to make a composition with his creditors. This 
is permitted in order to facilitate the administration 
of the estate and to prevent the accrual of full costs 
of administration. A composition with creditors is 
a familiar arrangement where there are no bankrupt 
proceedings. But such a composition differs very 
much from the one we are now considering because 
it is not in any sense compulsory on any of the 
creditors. A^om position in ba nkruptcy mny b^ r"t 
t hyeugh against a dissenting minority of cr editors. 

Sec. 200. CONDITIONS OF THE COMPOSITION. 
Composition may be offered either before or after 
adjudication, after the banlcrupt has been examined, 
has scheduled his debts and a list of his creditors; 
and will be confirmed when so offered after it has been 
accepted in writing by a majority of the claimants 
representing a majority in amount of allowed claims, 
and the bankrupt has deposited the amount to be paid 
to the creditors and to cover in full claims having 
priority and the cost of the proceeding, and the Judge 
is satisfied such composition is to the best interest of 
creditors, and the bankrupt is not guilty of any act 
which would prevent his discharge In bankruptcy and 
the composition appears to be in good faith. 

48. Bankruptcy Act, Sec. 12. 



Debtob and Ceeditob; Bankbuptoy. 173 

The composition must originate in the offer of the 
bankrupt; it must be accepted by the majority of the 
creditors; and it must be confirmed by the judge. 

( 1 ) Conditions of the Offer, (a) The offer may 
be either before or after the Court has entered a 
formal order of adjudication; (b) the bankrupt must 
have filed a schedule of his debts and a list of his 
creditors; (c) must also have been examined in 
open Court concerning his assets; and (d) must have 
deposited the consideration to carry out the com- 
position and enough besides to pay all the prior 
claims and costs of the administration. 

(2) Conditions of the Acceptance. The accept- 
ance must be (a) by a majority of the creditors both 
in amount and number whose claims are allowed, 
and (b) must be accepted by them in writing. 

(3) Conditions of the Confirmation, (a) Con- 
firmation must be by the judge (or referee), (b) 
when he finds all the conditions complied with; (c) 
if the judge is satisfied that the composition offered 
is to the best interests of the creditors; (d) if the 
bankrupt has not been guilty of anything that would 
prevent his discharge in bankruptcy, and (e) if the 
offer and acceptance of the composition appears to 
be regular and in good faith. 

Sec. 201. WHEN COMPOSITIONS SET ASIDE. A 
composition may be set aside any time within six 
months after being confirmed upon the application of 
any one in Interest where It appears that fraud was 
practiced In securing the composition and the applicant 
did not then know of the fraud. 

Compositions may be offered to secure a secret 
advantage to the bankrupt; or they may be the 
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result of fraud between the bankrupt and certain of 
the creditors. This might appear upon the proceed- 
ings for a confirmation. In that case of course a 
confirmation would be refused. If, however, the 
confirmation goes through it may still be set aside 
as stated above. 



CHAPTER 23. 

THE bankrupt's PERSONAL STANDING IN THE COURT 

OF BANKRUPTCY — HIS RIGHTS, HIS DUTIES, HIS 

OFFENSES, HIS PROTECTION, HIS EXEMPTIONS. 

Sec. 202. SCOPE OF THIS CHAPTER. The pur- 
pose of this chapter is to discuss the personal stand- 
ing of the banlcrupt in the court of bankruptcy— that 
is, his rights, duties, etc., of a personal nature. 

So far we have chiefly concerned ourselves with 
the assets of the bankrupt, their collection, distribu- 
tion among creditors, etc. It is the purpose of this 
chapter to discuss briefly the personal rights, priv- 
ileges and obligations of the bankrupt, and offenses 
committed by him in reference to the bankruptcy 
law. 

A. The Duties of the Banlcrupt. 

Sec. 203. SUNDRY AFFIRIVIATIVE DUTIES. The 
banlcrupt must perform the various miscellaneous acts 
enumerated by the law, lodging to the results of get- 
ting in the assets of the estate, securing proper and 
orderly administration, etc. 

The bankruptcy law provides *® that the bankrupt 
shall perform the following duties: 

(i) Comply with lawful order of the court. 
(2) Examine proofs of claims. 

49. Banlcruptcy Act, Sec. 12. 

(175) 
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(3) Execute and deliver papers ordered by the 
Court. 

(4) Execute transfers of his property situated in 
foreign countries. 

(5) Inform the trustee of attempted evasions of 
the law by creditors or others. 

(6) Inform trustee of attempts to prove false 
claims. 

(7) Prepare a schedule of his property and a 
list of his creditors with his petition, if a voluntary 
bankrupt, and if an involuntary bankrupt within ten 
days after the adjudication, unless further time is 
granted by the Court. 

Sec. 204. DUTY TO SUBMIT TO EXAMINATIONS. 
The bankrupt must submit to examinations concerning 
his assets. 

The bankrupt must "when present at the first meet- 
ing of his creditors, and at such other times as the 
Court shall order, submit to an examination concern- 
ing the conducting of his business, the cause of his 
bankruptcy, his dealings with his creditors and other 
persons, the amount, kind and whereabouts of his 
property, and in addition, all matters which may af- 
fect the administration and settlement of his estate." 

Sec. 205. QUESTIONS WHICH THE BANKRUPT 
MUST ANSWER. A bankrupt must answer all ques- 
tions tending to give information on subjects suggested 
In the last section; he cannot be compelled to answer 
questions that tend to incriminate him. 

In the examination of a bankrupt great latitude 
is allowed, so long as the questions tend to disclose 
the whereabouts and nature of his property, whether 
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he is concealing property, etc., but questions having 
no value in getting in the estate are of course im- 
proper. 

The act provides that "no testimony given by him 
shall be oflFered in evidence against him in any crim- 
inal proceeding." We know that under the constitu- 
tions, one cannot be compelled to give evidence of 
an incriminating nature against himself, and cannot 
be punished for refusing to answer questions whose 
answer might have such tendency. The bankruptcy 
act contains the provision, just quoted, that evidence 
of such a sort shall not be used against him in any 
criminal proceeding. Evidently this language was 
inserted to take away from the bankrupt this con- 
stitutional privilege. It did not have the effect of 
doing so because the Court held that though such 
evidence might not be used against him yet because 
of what it might suggest or lead to it might tend to 
incriminate him. And therefore, in spite of this 
provision a bankrupt may still refuse answers of this 
sort. Yet in an indirect way the result of compelling 
him to testify in answer to such questions has been 
accomplished, that is, by refusing him his discharge, 
where he refuses to answer any material question 
approved by the Court. If he refuses to answer ques- 
tions on the ground that the answers might tend to 
incriminate him, he cannot be compelled to answer, 
yet he may be refused his discharge in bankruptcy. 

B. The Protection and Detention of the Bankrupt. 

Sec. 206. PROTECTION FROM ARRE8T#IN CIVIL 
CASES. The Bankruptcy Act protects a bankrupt from 
arreet or detention except upon claims which are not 
releaied by a dlschargOf and even In such cases he 

7 Bays — 12 
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shall not be arrested while In attendance upon the 
court of bankruptcy or engaged in the duties Imposed 
by the banlcruptcy law. 

While imprisonment for debt is generally abol- 
ished, yet civil arrest is still possible under the various 
state laws in tort cases. Whenever any claim upon 
which arrest may be had is dischargeable in bank- 
ruptcy, bankruptcy proceedings give one protection 
against arrest and detention. 

For offenses committed against the Court of Bank- 
ruptcy, the bankrupt may be arrested. 

See. 207. DETENTION OF THE BANKRUPT. Upon 
satisfactory proof, as provided In the banlcruptcy law» 
that a banlcrupt is about to leave the jurisdiction and 
thereby hinder the proceedings In bankruptcy, the 
court may order the marshal to detain the bankrupt. 

The law provides for the detention of the bank- 
rupt where proof is offered, on the affidavit of at 
least two persons, that he is about to leave the juris- 
diction, and the Court finds that the allegations are 
true and that his going would hinder the bankruptcy 
proceedings. 

C. Offenses by the Bankrupt. 

Sec. 208. OFFENSES CREATED BY THE BANK- 
RUPTCY LAW. The bankruptcy law creates offenses 
and provides for their punishment. 

In order to more surely secure observance of the 
provisions of the bankruptcy act by the bankrupt 
and others, the law creates offenses and provides for 
their punishment. They are as follows: 



Debtob and Cbeditob; Bankbuptcy. 179 

(i) Concealment by the bankrupt of his assets — 
punishment, imprisonment not to exceed two years. 

(2) Making of false oaths or accounts — ^punish- 
ment, same as above. 

(3) Extorting money as a consideration for act- 
ing or refusing to act in bankruptcy — same punish- 
ment. 

Besides these offenses, a bankrupt may be guilty 
of the offense of contempt of Court, for refusing 
to obey the lawful orders of the Court. 

D. The Bankrupt's Exemptions. 

Sec. 209. THE BANKRUPT HAS THE EXEMP- 
TIONS WHICH HIS STATE LAW ALLOWS HIM. 

The Bankruptcy Act provides that a bankrupt shall 
be entitled to those exemptions allowed by the law of 
his own state. It is the trustee's duty to set off and 
turn over to the bankrupt the exemptions allowed by 
the state law. Thus we see that a bankrupt of one 
state might have more exemptions, than a bankrupt 
of another state. 



CHAPTER 24. 

THE DISCHARGE OF THE BANKRUPT. 

Sec. 210. PRELIMINARY STATEMENT. The bank- 
rupt's discharge is granted him after the administration 
of his estate in bankruptcy; and has the effect of 
releasing him from his debts, with some exceptions. 
But a bankrupt may be refused a discharge for various 
causes. 

It is very important for the bankrupt to have a 
formal order entered, discharging him. One may 
become a bankrupt and still not be able to plead 
that fact against those who subsequently sue him 
on his old debts, either because he has neglected to 
apply for his discharge, or because upon application 
he has been refused a discharge. It is possible for 
a man's estate to be taken in bankruptcy and divided 
among his creditors, and still the creditors have their 
suits in other courts for the balance of their claims, 
because no discharge can be pleaded. It is the dis- 
charge, then, that is the important thing to the bank- 
rupt. 

Pending a discharge, a bankrupt may have a stay 
of suits being brought against him in other cases. 

Sec. 211. WITHIN WHAT TIME DISCHARGE 
MUST BE APPLIED FOR. A discharge must be applied 
f or within twelve months from the time th e adjudlca- 
tion is made. On good cause shown the time may be 
extended six months. 

The law is that a bankrupt must apply for his 
discharge within twelve months from the time the 

(180) 
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adjudication of bankruptcy is entered. But for good 
cause shown, the time may be extended for six 
months. 

Sec. 212. THE PETITION FOR A DISCHARGE. 
Notice to creditors. The application for a discharge Is 
made by way of petition. The creditors are entitled to 
ten days notice by mail of the hearing for a discharge. 

The bankrupt must bring up the matter of his 
discharge by way of petition. Notice must be given 
to the creditors, so that they may come in if they 
desire and file petitions. 

Sec. 213. OBJECTIONS TO DISCHARGE. Any 
creditor may file an objection to the discharge. 

• 

A creditor who desires to object to the bankrupt's 
discharge must file objections. He must enter his 
appearance in writing by the discharge day and 
specify the grounds of the discharge within ten days 
thereafter. The grounds he may specify are stated 
hereafter. If an appearance is filed, the judge then 
continues the hearing on the discharge to the next 
discharge day. If the creditor does not specify his 
objections within ten days after the date first set for 
the discharge, the bankrupt is entitled to his dis- 
charge. If the objections are specified, the Court 
then hears the objections and passes upon them. 

A trustee, or any party in interest, may object to the 
discharge. 

Sec. 214. GROUNDS FOR REFUSING DISCHARGE. 
The bankruptcy law sets forth objections which may 
be urged to prevent discharge. They are stated below. 
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The grounds upon which discharge may be refused 
are as follows : 

(i) Commission of offenses specified in section 

201. 

(2) Concealment, destruction of books or failure 
to keep books or record with intent to conceal his 
financial condition. 

(3) Making false statements in writing for the 
purpose of obtaining money. 

(4) Making a fraudulent conveyance with in four 
m onths prior to the filing of the petition in ba nk- 
ruptc^ 



ruptcy. 



In voluntary proceedings, a prior discharge 
in bankruptcy within six years. 

(6) Refusal to obey any lawful order or answer 
any material question approved by the court. 

If it can be shown that a bankrupt has been guilty 
of any of these offenses, he will be refused a dis- 
charge. This means that notwithstanding the pro- 
ceedings in bankruptcy, he is still liable to suit for 
all his debts to the extent they remain unpaid, and 
no defense can be made by him that he has been 
through bankruptcy. 



CHAPTER 26. 

DEBTS NOT RELEASED BY A DISCHARGE IN BANKRUPTCY. 

Sec. 215. IN GENERAL. If a debt is provable It la 
dischargeable. I f not provable It Is not discharge able. 
This is a general rule which Is subject to some excep- 
tions. 

The general rule is that provable debts are dis- 
chargeable debts. If a debt is provable, it is dis- 
chargeable whether actually proved or not. Below 
we will notice the debts which are not discharged. 

Sec. 216. DEBTS NOT RELEASED. The following 
debts are not released by the discharge In bankruptcy. 

(i) Debts not provable, such as unliquidated 
claims for torts of a personal nature and debts not 
owing prior to the filing of the petition. 

(2) Debts due as taxes. 

(3) Liabilities growing out of obtaining money 
by false p retenses or^ epresentations. 

(4) Liabilities growing out of willful and mali- 
cious injuries to the person or property of another. 

(5) Alimony due or to become due. 

(6) Owing as maintenance for wife or child. 

(7) Liabilities for seduction and criminal con- 
versation. 

(8) Debts not duly scheduled in time for proof 
and allowance, unless the creditor had actual knowl- 
edge of the proceedings in time to prove his claim. 

(183) 
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(9) Debts created by fraud, embezzlement, mis- 
appropriation or defalcation while acting as an officer 
or in any fiduciary capacity. 

Sec. 217. NEW PROMISE TO PAY. If the bank- 
rupt after the petition in bankruptcy makee a new 
promise to pay the debt, this promise revives the debt. 

A new promise to pay a debt discharge or dis- 
chargeable in bankruptcy raises a new obligation 
to pay it. In some but not all the states, such new 
promise must be in T^riting. In any case it must be 
a definite promise, not a mere admission that the 
debt once existed. 
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APPENDIX A. 

THE FEDERAL BANKRUPTCY LAW. 

CHAPTER 1. 

DEFINITIONS. 

Sees. 

1. Meaning of words and phrases. 

CHAPTER 2. 

GBEATION AND JXTRISDICTION OF COUBTS OF BANKBUFTOT. 

Sees. 

2. Courts of bankruptcy. 

CHAPTER 3. 

BANKBUFTS. 

Sees. 

3. Acts of bankruptcy. 

4. Who may become bankrupts. 

5. Partners. 

6. Exemptions of bankrupts. 

7. Duties of bankrupts. 

8. Death or insanity of bankrupts. 

9. Protection and detention of bankrupts. 

10. Extradition of bankrupts. 

11. Suits by and against bankrupts. 

12. Compositions, when confirmed. 

13. Compositions^ when set aside. 

14. Discharges, when granted. 
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Sees. 

15. Discharges, when revoked. 

16. Co-debtors of bankrupts. 

17. Debts not affected by a discharge. 

CHAPTER 4. 

COUBTB AND PBOCEDUBB THEBEIN. 

Sees. 

18. Process, pleadings and adjudications. 

19. Jury trials. 

20. Oaths, affirmations. 

21. Evidence. 

22. References of cases after adjudications. 

23. Jurisdiction of United States and State Courts. 

24. Jurisdiction of Appellate Courts. 

25. Appeals and* writs of error. 

26. Arbitration of controversies. 

27. Compromises. 

28. Designation of newspapers. 

29. Offenses. 

30. Rules, forms and orders. 

31. Computation of time. 

32. Transfer of cases. 

CHAPTER 5. 

OFFICERS, THEIB DUTIES AND COMPENSATION. 

Sees. 

33. Creation of two offices. 

34. Appointment, removal and districts of referees. 

35. Qualifications of referees. 

36. Oath of office of referees. 
87. Number of referees. 

38. Jurisdiction of referees. 

89. Duties of referees. 
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Seca. 

40. CompenBation of referees. 

41. Contempts before referees. 

42. Records of referees. 

43. Referee's absence or disability. 

44. Appointment of trustees. 

45. Qualifications of trustees. 

46. Death or removal of trustees. 

47. Duties of trustees. 

48. Compensation of trustees, receiyers and marshals. 

49. Accounts and papers of trustees. 

50. Bonds of referees and trustees. 

51. Duties of clerks. 

52. Compensation of clerks and marshals. 

53. Duties of attorney general. 

54. Statistics of bankruptcy proceedings. 



CHAPTER 6. 

CKEDITOBS. 

Sees. 

55. Meetings of creditors. 

56. Voters at meetings of creditors. 

57. Proof and allowance of claims. 

58. Notice to creditors. 

59. Who may file and dismiss petitions. 

60. Preferred creditors. 

CHAPTER 7. 

ESTATES. 

Sees. 

61. Depositories for money. 

62. Expenses of administering estates. 

63. Debts which may be proved. 

64. Debts which have priority. 
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Sees. 

65. Declaration and payment of dividends. 

66. Unclaimed diyldends. 

67. Liens. 

68. Setoffs and counterclaims. 

69. Possession of property. 

70. Title to property. 

71. When act shall take effect. 

72. Indexes, etc., by clerks. 

73. Express limitation on fees. 

An Act to establish a uniform system of bankruptcy 
throughout the United States. 

Be it enacted ty the Senate and House of Representatives 
of the United States of America in Congress assembled. 

CHAPTER I. 

DEFINITIONS. 

Section 1. Meaning of wobds and fhbasbs. — a. The 
words and phrases used in this Act and in proceedings 
pursuant hereto shall, unless the same be inconsistent 
with the context, be construed as follows: 

(1) "A person against whom a petition has been filed" 
shall include a person who has filed a voluntary pietition; 

(2) "Adjudication" shall mean the date of the entry 
of a decree that the defendant, in a bankruptcy proceed- 
ing, is a bankrupt, or if such decree is appealed from, 
then the date when such decree is finally confirmed; 

(3) "Appellate courts" shall include the circuit courts 
of appeals of the United States, the supreme courts of 
the Territories, and the Supreme Court of the United 
States; 

(4) "Bankrupt" shall include a person against whom 
an involuntary petition or an application to set a com- 
position aside or to revoke a discharge has been filed, or 
who has filed a voluntary petition, or who has been ad« 
Judged a bankrupt; 
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(5) "Clerk" ihall mean the clerk of a court of bank- 
ruptcy; 

(6) "Corporations" shall mean all bodies haying any 
of the powers and privileges of private corporations not 
possessed by individuals or partnerships, and shall in- 
clude limited or other partnership associations organized 
under laws making the capital subscribed alone responsi- 
ble for the debts of the association; 

(7) "Court" shall mean the court of bankruptcy in 
which the proceedings are pending, and may include the 
referee; 

(8) "Courts of bankruptcy" shall include the district 
courts of the United States and of the Territories, the 
supreme court of the District of Columbia, and the United 
States court of the Indian Territory, and of Alaska; 

(9) "Creditor" shall include any one who owns a de- 
mand or claim provable in bankruptcy, and may include 
his duly authorized agent, attorney, or proxy; 

(10) "Date of bankruptcy," or "time of bankruptcy," 
or "commencement of proceedings," or "bankruptcy," with 
reference to time, shall mean the date when the petition 
was filed; 

(11) "Debt" shall include any debt, demand, or claim 
provable in bankruptcy; 

(12) "Discharge" shall mean the release of a bankrupt 
from all of his debts which are provable in bankruptcy, 
except such as are excepted by this Act; 

(13) "Document" shall include any book, deed, or 
instrument in writing; 

(14) "Holiday" shall include Christmas, the Fourth of 
July, the Twenty-second of February, and any day ap.- 
pointed by the President of the United States or the 
Congress of the United States as a holiday or as a day 
of public fasting or thanksgiving; 

(15) A person shall be deemed insolvent within the 
provisions of this Act whenever the aggregate of his 
property, exclusive of any property which he may have 
conveyed, transferred, concealed, or removed, or permitted 
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to be concealed or remoyed, with Intent to defraud, 
hinder or delay his creditors, shall not, at a fair yalua- 
tlon, be sufficient In amount to pay his debts; 

(16) "Judge" shall mean a judge of a court of bank- 
ruptcy, not including the referee; 

(17) "Oath" shall Include affirmation; 

(18) "Officer" shall Include clerk, marshal, receiver, 
referee, and trustee, and the imposing of a duty upon 
or the forbidding of an act by any officer shall include 
his successor and any person authorized by law to per- 
form the duties of such officer; 

(19) "Persons" shall Include corporations, except where 
otherwise specified, and officers, partnerships, and women, 
and when used with reference to the commission of acts 
which are herein forbidden shall Include persons who 
are participants in the forbidden acts, and the agents, 
officers, and members of the board of directors or trustees, 
or other similar controlling bodies or corporations; 

(20) ''Petition" shall mean a paper filed in a court 
of bankruptcy or with a clerk or deputy clerk by a debtor 
praying for the benefits of this Act, or by creditors alleg- 
ing the commission of an act of bankruptcy by a debtor 
therein named; 

(21) "Referee" shall mean the referee who has juris- 
diction of the case or to whom the case has been referred, 
or anyone acting in his stead; 

(22) "Conceal" shall include secrete, falsify, and mu- 
tilate; 

(23) "Secured creditor" shall include a creditor who 
has security for his debt upon the property of the bank- 
rupt of a nature to be assignable under this Act, or 
who owns such a debt for which some indorser, surety, 
or other persons secondarily liable for the bankrupt has 
such security upon the bankrupt's assets; 

(24) "States" shall include the Territories, the Indian 
Territory, Alaska, and the District of Columbia; 

(25) "Transfer" shall include the sale and eyery 
other and difCerent mode of disposing of or parting with 
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property, or the posseBsion of property, absolutely or 
conditionally, as a payment, pledge, mortgage, gift, or 
•ecurity; 

(26) "Trustee" shall include all of the trustees of an 
es Late i 

(27) "Wage-earner" shall mean an individual who 
works for wages, salary, or hire, at a rate of compensa- 
tion not exceeding one thousand five hundred dollars per 
year; 

(28) Words importing the masculine gender may he 
applied to and include corporations, partnerships, and 
women; 

(29) Words importing the plural number may be ap- 
plied to and mean only a single person or thing; 

(30) Words importing the singular number may be 
applied to and mean several persons or things. 

CHAPTER II. 

CBEATION OT COUBTS OF BANKBTJFTCY AKD THEIR 

JUBISDICnOir. 

Section 2. That the courts of bankruptcy as herein- 
before defined, viz.. 

The district courts of the United States in the several 
states, 
The supreme court of the District of Columbia, 
The district courts of the several Territories, and 
The United States courts in the Indian Territory and 
the District of Alaska, are hereby made courts of bank- 
ruptcy, and are hereby invested, within their respective 
territorial limits as now established, or as they may be 
hereafter changed, with such jurisdiction at law and In 
equity as will enable them to exercise original jurisdic- 
tion in bankruptcy proceedings, in vacation in chambers 
and during their respective terms, as they are now or 
may be hereafter held, to 

7 Bays — 13 
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(1) Adjudge persons bankrupt who have had their 
principal place of business, resided, or had their domicile 
within their respective territorial jurisdictions for the 
preceding six months, or the greater portion thereof, or 
who do not have their principal place of business, reside, 
or have their domicile within the United States, but have 
property within their jurisdictions, or who have been 
adjudged bankrupts by courts of competent jurisdiction 
without the United States and have property within their 
jurisdictions; 

(2) Allow claims, disallow claims, reconsider allowed 
or disallowed claims, and allow or disallow them against 
bankrupt estates; 

(3) Appoint receivers or the marshals, upon application 
of parties in interest, in case the courts shall find it abso- 
lutely necessary for the preservation of estates, to take 
charge of the property of bankrupts after the filing of 
the petition and until it is dismissed or the trustee is 
qualified; 

(4) Arraign, try, and punish bankrupts, oflBcers, and 
other persons, and the agents, officers, members of the 
board of directors or trustees, or other similar controlling 
bodies, of corporations for violations of this Act, in ac- 
cordance with the laws of procedure of the United States 
now in force, or such as may be hereafter enacted, regu- 
lating trials for the alleged violation of laws of the 
United States; 

(5) Authorize the business of bankrupts to be con- 
ducted for limited periods by receivers, the marshals, or 
trustees, if necessary in the best interests of the estates, 
and allow such officers additional compensation for such 
services, as provided by section 48 of this Act; 

(6) Bring in and substitute additional persons or par- 
ties in proceedings in bankruptcy when necessary for the 
complete determination of a matter in controversy; 

(7) Cause the estates of bankrupts to be collected, 
reduced to money and distributed, and determine con- 
troversies in relation thereto, except as herein otherwise 
provided; 
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(8) Close estates whenever it appears that they have 
been fully administered, by approving the final accounts 
and discharging the trustees, and reopen them when- 
ever it appears they were closed before being fully ad- 
ministered; 

(9) Confirm or reject compositions between debtors and 
their creditors, and set aside compositions and reinstate 
the cases; 

(10) Consider and confirm, modify or overrule, or 
return, with instructions for further proceedings, records 
and findings certified to them by referees; 

(11) Determine all claims of bankrupts to their exemp- 
tions; 

(12) Discharge or refuse to discharge bankrupts and 
set aside discharges and reinstate the cases; 

(13) Enforce obedience by bankrupts, officers^ and other 
persons to all lawful orders, by fine or imprisonment or 
fine and imprisonment; 

(14) Extradite bankrupts from their respective dis- 
tricts to other districts; 

(15) Make such orders, issue such process, and enter 
such Judgments in addition to those specifically provided 
for as may be necessary for the enforcement of the pro- 
visions of this Act; 

(16) Punish persons for contempts committed before 
referees; 

(17) Pursuant to the recommendation of creditors, 
or when they neglect to recommend the appointment of 
trustees, appoint trustees, and upon complaints of cred- 
itors, remove trustees for cause upon hearings and after 
notices to them; 

(18) Tax costs, whenever they are allowed by law, 
and render judgments therefor against the unsuccessful 
party, or the successful party for cause, or in part against 
each of the parties, and against estates, in proceedings 
In bankruptcy; 

(19) Transfer cases to other courts of bankruptcy; 
and 
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(20) Exercise ancillary jurisdiction oyer persons or 
property within their respective territorial limits In aid 
of a receiver or trustee appointed in any bankruptcy 
proceedings pending in any other court of bankruptcy. 

Nothing in this section contained shall be construed 
to deprive a court of bankruptcy of any power it would 
possess were certain specific powers not herein enum- 
erated. 

CHAPTER III. 

BANKBUPTS. 

Section 3. Acts of bankbuftct. — a. Acts of bank- 
ruptcy by a person shall consist of his having 

(1) Conveyed, transferred, concealed, or removed, or 
permitted to be concealed or removed, any part of his 
property with intent to hinder, delay, or defraud his 
creditors, or any of them; or 

(2) Transferred, while insolvent, any portion of his 
property to one or more of his creditors with intent to 
prefer such creditors over his other creditors; or 

(3) Suffered or permitted, while insolvent, any cred- 
itor to obtain a preference through legal proceedings, and 
not having at least five days before a sale or final dis- 
position of any property affected by suck preference va- 
cated or discharged such preference; or 

(4) Made a general assignment for the benefit of his 
creditors, or, being insolvent, applied for a receiver or 
trustee for his property or because of insolvency 
a receiver or trustee has been put in charge of his 
property under the laws of a State, of a Territory, or 
of the United States; or 

(5) Admitted in writing his inability to pay his debts 
and his willingness to be adjudged a bankrupt on that 
ground. 

b. A petition may be filed against a person who is 
insolvent and who has committed an act of bankruptcy 
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within four months after the commission of such act. 
Such time shall not expire until four months after (1) 
the date of the recording or registering of the transfer or 
assignment when the act consists in having made a trans- 
fer of any of his property with intent to hinder, delay, 
or defraud his creditors or for the purpose of giving a 
preference as hereinbefore provided, or a general assign- 
ment for the benefit of his creditors, if by law such 
recording or registering is required or permitted, or, if 
it is not, from the date when the beneficiary takes notori- 
ous, exclusive, or continuous possession of the property 
unless the petitioning creditors have received actual no- 
tice of such transfer or assignment. 

c. It shall be a complete defense to any proceedings 
in bankruptcy instituted under the first subdivision of 
this section to allege and prove that the party proceeded 
against was not insolvent as defined in this Act at the 
time of the filing the petition against him, and if solv- 
ency at such date is proved by the alleged bankrupt the 
proceedings shall be dismissed, and under said subdivi- 
sion one the burden of proving solvency shall be on the 
alleged bankrupt. 

d. Whenever a person against whom a petition has been 
filed as hereinbefore provided under the second and third 
subdivisions of this section takes issue with and denies 
the allegation of his insolvency, it shall be his duty to 
appear in court on the hearing, with his books, papers, 
and accounts, and submit to an examination, and give 
testimony as to all matters tending to establish solvency 
or insolvency, and in case of his failure to so attend and 
submit to examination the burden of proving his solvency 
shall rest upon him. 

e. Whenever a petition is filed by any person for the 
purpose of having another adjudged a bankrupt, and an 
application is made to take charge of and hold the 
property of the alleged bankrupt, or any part of the same, 
prior to the adjudication and pending a hearing on the 
petition, the petitioner or applicant shall file in the same 
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court a bond with at least two good and sufficient sure- 
ties who shall reside within the jurisdiction of said court, 
to be approved by the court or a judge thereof, in such 
sum as the court shall direct, conditioned for the pay- 
ment, in case such petition is dismissed, to the respond- 
ent, his or her personal representatives, all costs, ex- 
penses, and damages occasioned by such seizure, taking, 
and detention of the property of the alleged bankrupt. 

If such petition be dismissed by the court or withdrawn 
by the petitioner, the respondent or respondents shall be 
allowed all costs, counsel fees, expenses, and damages 
occasioned by such seizure, taking, or detention of such 
property. Counsel fees, costs, expenses, and damages shall 
be fixed and allowed by the court, and paid by the ob- 
ligors in such bond. 

Sec. 4. Who may become bankeupts. — ^a. Any person 
except a municipal, railroad, insurance or banking cor- 
poration, shall be entitled to the benefits of this Act 
as a voluntary bankrupt. 

b. Any natural person, except a wage-earner or a per- 
son engaged chiefly in farming or the tillage of the soil, 
any unincorporated company, and any moneyed, business, 
or commercial corporation, except a municipal, railroad, 
insurance, or banking corporation, owing debts to the 
amount of one thousand dollars or over, may be adjudged 
an involuntary bankrupt upon default or an imiMrtial 
trial, and shall be subject to the provisions and entitled 
to the benefits of this Act. 

The bankruptcy of a corporation shall not release its 
officers, directors, or stockholders, as such, from any 
liability under the laws of a State or Territory or of the 
United States. 

Sec. 5. Partners. — ^a. A partnership, during the con- 
tinuation of the partnership business, or after its dissolu- 
tion and before the* final settlement thereof, may be ad- 
judged a bankrupt. 

b. The creditors of the partnership shall appoint the 
trustee; in other respects so far as nossible the estate 
shall be administered as herein provided for other estates. 
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c. The court of bankruptcy which has jurisdiction of 
one of the partners may have jurisdiction of all the part- 
ners and of the administration of the partnership and 
individual property. 

d. The trustee shall keep separate accounts of the part- 
nership property and of the property belonging to the 
individual partners. 

e. The expenses shall be paid from the partnership 
property and the individual property in such proportions 
as the court shall determine. 

f. The net proceeds of the partnership property shall 
be appropriated to the payment, of the partnership debts, 
and the net proceeds of the individual estate of each part- 
ner to the payment of his individual debts. Should any 
surplus remain of the property of any partner after 
paying his individual debts, such surplus shall be added 
to the partnership assets and be applied to the payment 
of the partnership debts. Should any surplus of the 
partnership property remain after paying the partnership 
debts, such surplus shall be added to the assets of the 
individual partners in the proportion of their respective 
interests in the partnership. 

g. The court may permit the proof of the claim of the 
partnership estate against the individual estates, and vice 
versa, and may marshal the assets of the partnership 
estate and individual estates so as to prevent preferences 
and secure the equitable distribution of the property of 
the several estates. 

h. In the event of one or more but not all of the mem- 
bers of a partnership being adjudged bankrupt, the part- 
nership property shall not be administered in bankruptcy, 
unless by consent of the partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged 
bankrupt shall settle the partnership business as ex- 
peditiously as its nature will permit, and account for 
the interest of the partner or partners adjudged bank- 
rupt. 

Sec. 6. Exemptions of bankrupts. — a. This Act shall 
not affect the allowance to bankrupts of the exemptions 
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which are prescribed by the State laws in force at the 
time of the filing of the petition in the State wherein 
they have had their domicile for the six months or the 
greater portion thereof immediately preceding the filing 
of the petition. 
Sec. 7. Duties of bankbupts. — a. The bankrupt shall 

(1) Attend the first meeting of his creditors, if di- 
rected by the court or a judge thereof to do so, and the 
hearing upon his application for a discharge, if filed; 

(2) Comply with all lawful orders of the court; 

(3) Examine the correctness of all proofs of claims 
filed against his estate; 

(4) Execute and deliver such papers as shall be ordered 
by the court; 

(5) Execute to his trustee transfers of all his prop- 
erty in foreign countries; 

(6) Immediately inform his trustee of any attempt^ 
by his creditors or other persons, to evade the provisions 
of this Act, coming to his knowledge; 

(7) In case of any person having to his knowledge 
proved a false claim against his estate, disclose that fact 
immediately to his trustee; 

(8) Prepare, make oath to, and file in court within 
ten days, unless further time is granted, after the ad- 
judication, if an involuntary bankrupt, and with the peti- 
tion if a voluntary bankrupt, a schedule of his property, 
showing the amount and kind of property, the location 
thereof, its money value in detail, and a list of his 
creditors, showing their residences, if known, if unknown, 
that fact to be stated, the amounts due each of them, the 
consideration thereof, the security held by them. If any, 
and a claim for such exemptions as he may be entitled 
to, all in triplicate, one copy of each for the clerk, one for 
the referee, and one for the trustee; and 

(9) When present at the first meeting of his cred- 
itors, and at such other time as the court shall order, 
submit to an examination concerning the conducting of 
his business, the cause of his bankruptcy, his dealings 
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with his creditors and other persons, the amount, kind, 
and whereabouts of his property, and, in addition, all 
matters which may affect the administration and settle- 
ment of his estate; but no testimony given by him shall 
be offered in evidence against him in any criminal pro- 
ceeding. 

Provided, however, That he shall not be required to 
attend a meeting of his creditors, or at or for an examina- 
tion at a place more than one hundred and fifty miles 
distant from his home or principal place of business, 
or to examine claims except when presented to him, 
unless ordered by the court, or a judge thereof, for 
cause shown, and the bankrupt shall be paid his actual 
expenses from the estate when examined or required 
to attend at any place other than the city, town, or 
village of his residence. 

Sec. 8. Death ob insanity of bankbupts- — ^a. The 
death or insanity of a bankrupt shall not abate the pro- 
ceedings, but the same shall be conducted and concluded 
in the same manner, so far as possible, as though he had 
not died or become insane: Provided, That in case of 
death the widow and ^children shall be entitled to all 
rights of dower and allowance fixed by the laws of the 
State of the bankrupt's residence. 

Sec. 9. Pbotection and detention of bankbupts. — a. A 
bankrupt shall be exempt from arrest upon civil , process 
except in the following cases: (1) When issued from a 
court of bankruptcy for contempt or disobedience of its 
lawful orders; (2) when issued from a State court 
having jurisdiction, and served within such State, upon 
a debt or claim from which his discharge in bankruptcy 
would not be a release, and in such case he shall be ex- 
empt from such arrest when in attendance upon a court 
of bankruptcy or engaged in the performance of a duty 
imposed by this Act. 

b. The judge may, at any time after the filing of a 
petition by or against a person, and before the expiration 
of one month after the qualification of the trustee, upon 



202 American Commercial Law. 

satisfactory proof by the affidavits of at least two persons 
that such bankrupt is about to leave the district in 
which he resides or has his principal place of business 
to avoid examination, and that his departure will defeat 
the proceedings in bankruptcy, issue a warrant to the 
marshal, directing him to bring such bankrupt forthwith 
before the court for examination. If upon hearing the 
evidence of the parties it shall appear to the court or a 
Judge thereof that the allegations are true and that it is 
necessary, he shall order such marshal to keep such 
bankrupt in custody not exceeding ten days, but not 
imprison him, until he shall be examined and released 
or give bail conditioned for his appearance for examina- 
tion, from time to time, not exceeding in all ten days, 
as required by the court, and for his obedience to all 
lawful orders made in reference thereto. 

Sec. 10. Extradition of bankrupts. — a. Whenever a 
warrant for the apprehension of a bankrupt shall have 
been issued, and he shall have been found within the 
jurisdiction of a court other than the one issuing the 
warrant, he may be extradited in the same manner in 
in which persons under indictment are now extradited 
from one district within which a district court has juris- 
diction to another. 

Sec. 11. Suits by and against bankrupts. — a. A suit 
which is founded upon a claim from which a discharge 
would be a release, and which is pending against a per' 
son at the time of the filing of a petition against him, 
shall be stayed until after an adjudication or the dis- 
missal of the petition; if such person is adjudged a bank- 
rupt, such action may be further stayed until twelve 
months after the date of such adjudication, or, if within 
that time such person applies for a discharge, then until 
the question of such discharge is determined. 

b. The court may order the trustee to enter his ap- 
pearance and defend any pending suit against the bank- 
rupt. 

c. A trustee may, with the approval of the court, be 
permitted to prosecute as trustee any suit commenced 
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by the bankrupt prior to the adjudication, with like force 
and effect as though it had been commenced by him. 

d. Suits shall not be brought by or against a trustee 
of a bankrupt estate subsequent to two years after the 
estate has been closed. 

Sec. 12. Compositions, when confiemed. — a. A bank- 
rupt may offer, either before or after adjudication, terms 
of composition to his creditors after, but not before, he 
has been examined in open court or at a meeting of his 
creditors, and has filed in court the schedule of his prop- 
erty and the list of his creditors required to be filed by 
bankrupts. In compositions before adjudication the bank- 
rupt shall file the required schedules, and thereupon the 
court shall call a meeting of creditors for the allowance 
of claims, examination of the bankrupt, and preservation 
or conduct of estates, at which meeting the judge or 
referee shall preside; and action upon the petition for 
adjudication shall be delayed until it shall be determined 
whether such composition shall be confirmed. 

b. An application for the confirmation of a composition 
may be filed in the court of bankruptcy after, but not 
before, it has been accepted in writing by a majority in 
number of all creditors whose claims have been allowed, 
which number must represent a majority in amount of 
such claims, and the consideration to be paid by the bank- 
rupt to his creditors, and the money necessary to pay all 
debts which have priority and the cost of the proceedings, 
have been deposited in such place as shall be designated by 
and subject to the order of the judge. 

c. A date and place, with reference to the convenience 
of the parties in interest, shall be fixed for the hearing 
upon each application for the confirmation of a composi- 
tion, and such objections as may be made to its con- 
firmation. 

d. The judge shall confirm a composition if satisfied 
that (1) it is for the best interests of the creditors; (2) 
the bankrupt has not been guilty of any of the acts or 
failed to perform any of the duties which would be a bar 
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to his discharge; and (3) the offer and Its acceptance 
are in good faith and have not been made or procured 
except as herein provided, or by any means, promises, or 
acts herein forbidden. 

e. Upon the confirmation of a composition, the consid- 
eration shall be distributed as the judge shall direct, and 
the case dismissed. Whenever a composition is not con- 
firmed, the estate shall be administered in bankruptcy 
as herein provided. 

Sec. 13. Compositions, when set aside. — ^a. The Judge 
may, upon the application of parties in interest filed at 
any time within six months after a composition has been 
confirmed, set the same aside and reinstate the case if 
it shall be made to appear upon a trial that fraud was 
practiced In the procuring of such compensation, and that 
the knowledge thereof has come to the petitioners since 
the confirmation of such composition. 

Sec. 14. DiscHASGES', WHEN OBANTED. — a. Any person 
may, after the expiration of one month and within the 
next twelve months subsequent to being adjudged a bank- 
rupt, file an application for a discharge in the court of 
bankruptcy in which the proceedings are pending; if it 
shall be made to appear to the Judge that the bankrupt 
was unavoidably prevented frpm filing it within such 
time, it may be filed within but not after the expiration 
of the next six months. 

b. The Judge shall hear the application for a discharge, 
and such proofs and pleas as may be made in opposition 
thereto by parties in interest, at such time as will give 
parties in interest a reasonable opportunity to be fully 
heard, and investigate the merits of the application and 
discharge the applicant unless he has (1) committed an 
offense punishable by imprisonment as herein provided; 
or (2) with intent to conceal his financial condition, de- 
stroyed, concealed, or failed to keep books of account or 
records from which such condition might be ascertained; 
or (3) obtained property on credit from any person upon 
a materially false statement in writing made to such 
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person for the purpose of obtaining such property on 
credit; or (4) at any time subsequent to the first day of 
the four months immediately preceding the filing of the 
petition transferred, removed, destroyed, or concealed, 
or permitted to be removed, destroyed, or concealed any 
of his property with intent to hinder, delay, or defraud 
his creditors; or (5) in voluntary proceedings been grant- 
ed a discharge in bankruptcy within six years; or (6) In 
the course of the proceedings in bankruptcy refused to 
obey any lawful order of or to answer any material ques- 
tion approved by the court. 

c. The confirmation of a composition shall discharge 
the bankrupt from his debts, other than those agreed to 
be paid by the terms of the composition and those not 
affected by a discharge. 

Sec. 15. DiscHABGEs, WHBN BEvoKKD. — a. The Judge may, 
upon the application of parties in interest who have not 
been guilty of undue laches, filed at any time within one 
year after a discharge shall have been granted, revoke 
it upon a trial if it shall be made to appear that it was 
obtained through the fraud of the bankrupt, and that 
the knowledge of the fraud has come to the petitioners 
since the granting of the discharge, and that the actual 
facts did not warrant the discharge. 

Sec. 16. Co-DEBTOBs OF BAI7KBXJPT8. — a. The liability of a 
person who is a co-debtor with, or guarantor or in manner 
surety for, a bankrupt shall not be altered by the dis- 
charge of such bankrupt. 

Sec. 17. Debts not affected by a dischaboe. — a. A dis- 
charge in bankruptcy shall release a bankrupt from all 
of his provable debts, except such as 

(1) Are due as a tax levied by the United States, the 
State, county, district, or municipality in which he re- 
sides; 

(2) Are liabilities for obtaining property by false pre- 
tenses or false representations, or for willful and mali- 
cious injuries to the person or property of another, or 
for alimony due or to become due, or for main^ersnce 
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or support of wife or child, or for seduction of an un- 
married female, or for criminal conversation; 

(3) Have not been duly scheduled in time for proof 
and allowance, with the name of the creditor if known 
to the bankrupt, unless such creditor had notice or actual 
knowledge of the proceedings in bankruptcy; or 

(4) Were created by his fraud, embezzlement, mis- 
appropriation, or defalcation while acting as an officer 
or in any fiduciary capacity. 



CHAPTER IV. 

COURTS AND PBOCEDUfiE THEREIN. 

Sec. 18. Process, pleadings, and adjudications,- 
Upon the filing of a petition for involuntary bankruptcy, 
service thereof, with a writ of subpoena, shall be made 
upon the person therein named as defendant in the same 
manner that service of such process is now had upon the 
commencement of a suit in equity in the courts of the 
United States, except that it shall be returnable within 
fifteen days, unless the judge shall for cause fix a longer 
time; but in case personal service cannot be made, then 
notice shall be given by publication in the same manner 
and for the same time as provided by law for notice by 
publication in suits to enforce a legal or equitable lien 
in courts of the United States, except that, unless the 
judge shall otherwise direct, the order shall be pub- 
lished not more than once a week for two consecutive 
weeks, and the return day shall be ten days after the 
last publication unless the judge shall for cause fix a 
longer time. 

b. The bankrupt, or any creditor, may appear and 
plead to the petition within five days after the return 
day, or within such further time as the court may allow. 

c. All pleadings setting up matters of fact shall be 
verified under oath. 
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d. If the bankrupt, or any of his creditors, shall ap- 
pear, within the time limited, and controvert the facts 
alleged in the petition, the judge shall determine, as soon 
as may be, the issues presented by the pleadings, without 
the intervention of a jury, except in cases where a jury 
trial is given by this Act, and make the adjudication 
or dismiss the petition. 

e. If on the last day within which pleadings may be 
filed none are filed by the bankrupt or any of his cred- 
itors, the judge shall on the next day, if present, or as 
soon thereafter as practicable, make the adjudication or 
dismiss the petition. 

f. If the judge is absent from the district, or the divl- 
sion of the district in which the petition is pending, on 
the next day after the last day on. which pleadings may 
be filed, and none have been filed by the bankrupt or 
any of his creditors, the clerk shall forthwith refer the 
case to the referee. 

g. Upon the filing of a voluntary petition the judge 
shall hear the petition and make the adjudication or dis- 
miss the petition. If the judge is absent from the dis- 
trict, or the division of the district in which the petition 
is filed, at the time of the filing, the clerk shall forth- 
with refer the case to the referee. 

Sec. 19. Jury tbials. — a. A person against whom an in- 
voluntary petition has been filed shall be entitled to have a 
trial by jury, in respec't to the question of his insolvency, 
except as herein otherwise provided, and any act of bank- 
ruptcy alleged in such petition to have been committed, 
upon filing a written application therefor at or before 
the time within which an answer may be filed. If such 
application is not filed within such time, a trial by jury 
shall be deemed to have been waived. 

b. If a jury is not in attendance upon the court, one 
may be specially summoned for the trial, or the case may 
be postponed, or, if the case is pending in one of the 
district courts within the jurisdiction of a circuit court 
of the United States, it may be certified for trial to the 
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circuit court sitting at the same place, or by consent 
of parties when sitting at any other place in the same 
district, if such circuit court has or is to haye a jury 
first in attendance. 

c. The right to submit matters in controversy, or an 
alleged offense under this Act, to a jury shall be deter- 
mined and enjoyed, except as provided by this Act, ac- 
cording to the United States laws now in force or such 
as may be hereafter enacted in relation to trials by jury. 

Sec. 20. Oaths, affirmations. — ^a. Oaths required by 
this Act, except upon hearings in court, may be admin- 
istered by (1) referees; (2) officers authorized to ad- 
m'inister oaths in proceedings before the courts of the 
United States, or under the laws of the State where the 
same are to be taken; and (3) diplomatic or consular of- 
ficers of the United States in any foreign country. 

b. Any person conscientiously opposed to taking an 
oath may, in lieu thereof, affirm. Any person who shall 
affirm falsely shall be punished as for the making of a 
false oath. 

Sec. 21. Evidence. — a. A court of bankruptcy may, 
upon application of any officer, bankrupt, or creditor, by 
order require any designated person, including the bank- 
rupt and his wife, to appear in court or before a referee 
or the judge of any State court, to be examined concern- 
ing the acts, conduct, or property of a bankrupt whose 
estate is in process of administration under this Act: 
Provided^ That the wife may be examined only touching 
business transacted by her or to which she is a party, 
and to determine the fact whether she has transacted or 
been a party to any business of the bankrupt. 

b. The right to take depositions in proceedings under 
this Act shall be determined and enjoyed according to 
the United States laws now in force, or such as may be 
hereafter enacted relating to the taking of depositions, 
except as herein provided. 

c. Notice of the taking of depositions shall be filed with 
the referee in every case. When depositions are to be 
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taken in opposition to the allowance of a claim notice 
shall also be served upon the claimant, and when in 
opposition to a discharge notice shall also be served upon 
the bankrupt. 

d. Certified copies of proceedings before a referee, or 
of papers, when issued by the clerk or referee, shall be 
admitted as evidence with like force and effect as certified 
copies of the records of district courts of the United 
States are now or may hereafter be admitted as evidence. 

e. A certified copy of the order approving the bond of a 
trustee shall constitute conclusive evidence of the vesting 
in him of the title to the property of the bankrupt, and if 
recorded shall impart the same notice that a deed from 
the bankrupt to the trustee if recorded would have im- 
parted had not bankruptcy proceedings intervened. 

f. A certified copy of an order confirming or setting 
aside a composition, or granting or setting aside a dis^ 
charge, not revoked, shall be evidence of the jurisdiction 
of the court, the regularity of the proceedings, and of the 
fact that the order was made. 

g. A certified copy of an order confirming a composition 
shall constitute evidence of the revesting of the title of 
his property in the bankrupt, and if recorded shall impart 
the same notice that a deed from the trustee to the 
bankrupt if recorded would impart. 

Sec. 22. Reference of cases afteb adjudication. — a. 
After a person has been adjudged a bankrupt the judge 
may cause the trustee to proceed with the administration 
of the estate, or refer it (1) generally to the referee or 
specially with only limited authority to act in the prem- 
ises or to consider and report upon specified issues; or 
(2) to any referee within the territorial jurisdiction of 
the court, if the convenience of parties in interest will be 
served thereby, or for cause, or if the bankrupt does not 
do business, reside, or have his domicile in the district. 

b. The judge may, at any time, for the convenience of 
parties or for cause, transfer a case from one referee to 
another. 

7 Bays — 14 
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Sec. 23. Jurisdiction of United States and state 
COURTS. — a. The United States circuit courts shall have 
Jurisdiction of all controversies at law and in equity, as 
distinguished from proceedings in bankruptcy, between 
trustees as such and adverse claimants concerning the 
property acquired or claimed by the trustees, in the same 
manner and to the same extent only as though bankruptcy 
proceedings had not been instituted 'and such contro- 
versies had been between the bankrupts and such adverse 
claimants. 

b. Suits by the trustee shall only be brought or prose- 
cuted in the courts where the bankrupt, whose estate is 
being administered by such trustee, might have brought 
or prosecuted them if proceedings in bankruptcy had not 
been instituted, unless by consent of the proposed de- 
fendant, except suits for the recovery of property under 
section sixty, subdivision b; section sixty-seven, subdivi- 
sion e; and section seventy, subdivision e. 

c. The United States circuit courts shall have con- 
current jurisdiction with the courts of bankruptcy, within 
their respective territorial limits, of the offenses enum- 
erated in this Act. 

Sec. 24. Jurisdiction of appellate courts. — a. The Su- 
preme Court of the United States, the circuit courts of 
appeals of the United States, and the supreme courts of 
the Territories, in vacation in chambers and during their 
respective terms, as now or as they may be hereafter 
held, are hereby invested with appellate jurisdiction of 
controversies arising in bankruptcy proceedings from the 
courts of bankruptcy from which they have appellate ju- 
risdiction in other cases. The Supreme Court of the 
United States shall exercise a like jurisdiction from 
courts of bankruptcy not within any organized circuit 
of the United States and from the supreme court of the 
District of Columbia. 

b. The several circuit courts of appeal shall have juris- 
diction in equity, either interlocutory or final, to superin- 
tend and revise in matter of law the proceedings of the 
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several inferior courts of bankruptcy within their juris- 
diction. Such power shall be exercised on due notice 
and petition by any party aggrieved. 

Sec. 25. Appeals and wbits of ebbob. — ^a. That appeals, 
as in equity cases, may be taken in bankruptcy proceed- 
ings from the courts of bankruptcy to the circuit court 
of appeals of the United States, and to the supreme court 
of the Territories, in the following cases, to wit, 

(1) From a Judgment adjudging or refusing to ad- 
judge the defendant a bankrupt; 

(2) From a judgment granting or denying a discharge; 
and 

(3) From a judgment allowing or rejecting a debt or 
claim of five hundred dollars or over. 

Such appeal shall be taken within ten days after the 
judgment appealed from has been rendered, and may be 
heard and determined by the appellate court in term or 
vacation, as the case may be. 

b. From any final decision of a court of appeals, allow- 
ing or rejecting a claim under this Act, an appeal may 
be had under such rules and within such time as may 
be prescribed by the Supreme Court of the United States, 
in the following cases and no other: 

1. Where the amount in controversy exceeds the sum 
of two thousand dollars, and the question involved is one 
which might have been taken on appeal or writ of error 
from the highest court, of a State to the Supreme Court 
of the United States; or 

2. Where some Justice of the Supreme Court of the 
United States shall certify that in his opinion the deter- 
mination of the question or questions involved in the 
allowance or rejection of such claim is essential to a 
uniform construction of this Act throughout the United 
States. 

c. Trustees shall not be required to give bond when they 
take appeals or sue out writs of error. 

d. Controversies may be certified to the Supreme Court 
of the United States from other courts of the United 
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states, and the former court may exercise jurisdiction 
thereof and issue writs of certiorari pursuant to the pro- 
visions of the United States laws now in force or such 
as may be hereafter enacted. 

Sec. 26. Arbitbation of controversies. — a. The trustee 
may, pursuant to the direction of the court, submit to 
arbitration any controversy arising in the settlement 
of the estate. 

b. Three arbitrators shall be chosen by mutual consent, 
or one by the trustee, one by the other party to the con- 
troversy, and the third by the two so chosen, or if they 
fail to agree in five days after their appointment the 
court shall appoint the third arbitrator. 

c. The written finding of the arbitrators, or a majority 
of them, as to the issues presented, may be filed in court 
and shall have like force and effect as the verdict of a 
jury. 

Sec. 27. Compromises. — a. The trustee may, with the 
approval of the court, compromise any controversy aris- 
ing in the administration of the estate upon such terms 
as he may deem for the best interests of the estate. 

Sec. 28. Designation of newspapers. — a. Courts of 
bankruptcy shall by order designate a newspaper pub- 
lished within their respective territorial districts, and in 
the county in which the bankrupt resides or the major 
part of his property is situated, in which notices required 
to be published by this Act and orders which the court 
may direct to be published shall be inserted. Any court 
may in a particular case, for the convenience of parties 
in interest, designate some additional newspaper in which 
notices and orders in such case shall be published. 

Sec. 29. Offenses. — a. A person shall be punished, by 
imprisonment for a period not to exceed five years, upon 
conviction of the offense of having knowingly and fvaudu- 
lently appropriated to his own use, embezzled, spent, or 
unlawfully transferred any property or secreted or des- 
troyed any document belonging to a bankrupt estate 
which came into his charge as trustee. 
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b. A person shall be punished, by imprisonment for a 
period not to exceed two years, upon conviction of the 
offense of having knowingly and fraudulently 

(1) Concealed while a bankrupt, or after his discharge, 
from his trustee any of the pr«''perty belonging to his 
estate in bankruptcy; or 

(2) Made a false oath or account in, or in relation to, 
any proceeding in bankruptcy; 

(3) Presented under oath any false claim for proof 
against the estate of a bankrupt, or used any such claim 
in composition personally or by agent, proxy, or attorney, 
or as agent, proxy, or attorney; or 

(4) Received any material amount of property from 
a bankrupt after the filing of the petition, with intent to 
defeat this Act; or 

(5) Extorted or attempted to extort any money or 
property from any person as a consideration for acting 
or forbearing to act in bankruptcy proceedings. 

c. A person shall be punished by fine, not to exceed five 
hundred dollars, and forfeit his office, and the same shall 
thereupon become vacant, upon conviction of the offense 
of having knowingly 

(1) Acted as a referee in a case in which he is directly 
or indirectly interested; or 

(2) Purchased, while a referee, directly or indirectly, 
any property of the estate in bankruptcy of which he is 
referee; or 

(3) Refused, while a referee or trustee, to permit a 
reasonable opportunity for the inspection of the accounts 
relating to the affairs of, and the papers and records of, 
estates in his charge by parties in interest when directed 
by the court so to do. 

d. A person shall not be prosecuted for any offense aris- 
ing under this Act unless the indictment is found or the 
information is filed in court within one year after the 
commission of the offense. 

Sec. 30. Rules, forms, and ordebs. — a. All necessary 
rules, forms, and orders as to procedure and for carrying 
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this Act into force and effect shall be prescribed, anu 
may be amended from time to time, by the Supreme Court 
of the United States. 

Sec. 31. Computation of time. — a. Whenever time is 
enumerated by days in this Act, or in any proceeding 
In bankruptcy, the number of days shall be computed by 
excluding the first and including the last, unless the last 
fall on a Sunday or holiday, in which event the day last 
included shall be the next day thereafter which is not a 
Sunday or a legal holiday. 

Sec. 32. Tbansfeb of cases. — a. In the event petitions 
are filed against the same person, or against different 
members of a i>artnership, in different courts of bank- 
ruptcy each of which has jurisdiction, the cases shall be 
transferred, by order of the courts relinquishing jurisdic- 
tion, to and be consolidated by the one of such courts 
which can proceed with the same for the greatest con- 
venience of parties in interest. 



CHAPTER V. 



OFFICEBS, THEIR DUTIES AND COMPENSATION. 

Sec. 33. Creation of two offices. — a. The offices of 
referee and trustee are hereby created. 

Sec. 34. Appointment, removal, and districts of ref- 
erees. — ^a. Courts of bankruptcy shall, within the terri- 
torial limits of which they respectively have jurisdiction, 
(1) appoint referees, each for a term of two years, and 
may, in their discretion, remove them because their 
services are not needed or for other cause; and (2) 
designate, and from time to time change, the limits of the 
districts of referees, so that each county, where the 
services of a referee are needed, may constitute at least 
one district. 
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Sec. 35. QuALiFicAfioNS OF EEFEBEEs. — a. Individuals 
shall not be eligible to appointment as referees unless 
they are respectively 

(1) Competent to perform the duties of that oflSce; (2) 
not holding any ofllce of profit or emolument under the 
laws of the United States or of any State other than 
commissioners of deeds, justices of the peace, masters in 
chancery, or notaries public; 

(3) Not related by consanguinity or afllnity, within 
the third degree as determined by the common law, to 
any of the judges of the courts of bankruptcy or circuit 
courts of the United States, or of the justices or judges 
of the appellate courts of the districts wherein they may 
be appointed; and 

(4) Residents of, or have their oflSces in, the territorial 
districts for which they are to be appointed. 

Sec. 36. Oaths of office of befekees. — a. Referees 
shall take the same oath of office as that prescribed for 
judges of United States courts. 

Sec. 37. NuMBEB of eefeeees. — 8i. Such number of 
referees shall be appointed as may be necessary to assist 
in expeditiously transacting the bankruptcy business 
pending in the various courts of bankruptcy. 

Sec. 38. Jurisdiction of eefebees. — a. Referees respect- 
ively are hereby invested, subject always to a review by 
the judge, within the limits of their districts as estab- 
lished from time to time, with jurisdiction to 

(1) Consider all petitions referred to them by the 
clerks and make the adjudications or dismiss the peti- 
tions; 

(2) Exercise the powers vested in courts of bankruptcy 
for the administering of oaths to and the examination of 
persons as witnesses and for requiring the production 
of documents in proceedings before them, except the power 
of commitment; 

(3) Exercise the powers of the judge for the taking 
possession and releasing of the property of the bankrupt 
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in the event of the issuance by the clerk of a certificate 
showing the absence of a judge from the judicial dis- 
trict, or the division of the district, or his sickness, or in- 
ability to act; 

(4) Perform such part of the duties, except as to ques- 
tions arising out of the applications of bankrupts for 
compositions or discharges, as arc by this Act conferred 
on courts of bankruptcy and as shall be prescribed by 
rules or orders of the courts of bankruptcy of their re- 
spective districts, except as herein otherwise provided; 
and 

(5) Upon the application of the trustee during the 
examination of the bankrupts, or other proceedings, 
authorize the employment of stenographers at the expense 
of the estates at a compensation not to exceed ten cents 
per folio for reporting and transcribing the proceedings. 

Sec. 39. Duties' of referees. — a.. Referees shall 

(1) Declare dividends and prepare and deliver to trus- 
tees dividend sheets showing the dividends declared and 
to whom payable; 

(2) Examine all schedules of property and lists of 
creditors filed by bankrupts and cause such as are incom- 
plete or defective to be amended; 

(3) Furnish such information concerning the estate 
in process of administration before them as may be 
requested by the parties in interest; 

(4) Give notices to creditors as herein provided; 

(5) Make up records embodying the evidence, or the 
substance thereof, as agreed upon by the parties in all 
contested matters arising before them, whenever requested 
to do so by either of the parties thereto, together with 
their findings therein, and transmit them to the judges; 

(6) Prepare and file the schedules of property and 
lists of creditors required to be filed by the bankrupts, 
or cause the same to be done, when the bankrupts fail, 
refuse, or neglect to do so; 
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(7) Safely keep, perfect, and transmit to the clerks 
the records, herein required to be kept by them, when the 
cases are concluded; 

(8) Transmit to the clerks such papers as may be on 
file before them whenever the same are needed in any 
proceedings in courts, and in like manner secure the 
return of such papers after they have been used, or, if 
it be impracticable to transmit the original papers, trans- 
mit certified copies thereof by mail; 

(9) Upon application of any party in interest, pre- 
serve the evidence taken or the substance thereof as 
agreed upon by the parties before them when a steno- 
grapher is not in attendance; and 

(10) Whenever their respective offices are in the same 
cities or towns where the courts of bankruptcy convene, 
call upon and receive from the clerks all papers filed in 
courts of bankruptcy which have been referred to them. 

b. Referees shall not (1) act in cases in which they 
are directly or indirectly interested; (2) practice as at- 
torneys and counselors at law in any bankruptcy proceed- 
ings; or (3) purchase, directly or indirectly, any prop- 
erty of an estate in bankruptcy. 

Sec. 40. Compensation of beferees. — ^a. Referees shall 
receive as full compensation for their services, pay- 
able after they are rendered, a fee of fifteen dol- 
lars deposited with the clerk at the time the petition 
is filed in each case, except when a fee is not required 
from a voluntary bankrupt, and twenty-five cents for 
every proof of claim filed for allowance, to be paid from 
the estate, if any, as a part of the cost of administration, 
and from estates which have been administered before 
them one per centum commissions on all moneys disbursed 
to creditors by the trustee, or one-half of one per centum 
on the amount to be paid to creditors upon the confir- 
mation of a composition. 

b. "Whenever a case is transferred from one referee to 
another the judge shall determine the proportion in which 
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the fee and commissions therefor shall be divided between 
the referees. 

c. In the event of the reference of a case being revoked 
before It Is concluded, and when the case Is specially 
referred, the judge shall determine what part of the fee 
and commissions shall be paid to the referee. 

Sec. 41. Contempts before referees. — a. A person shall 
not. In proceedings before a referee, (1) disobey or resist 
any lawful order, process, or writ; (2) misbehave during 
a hearing or so near the place thereof as to obstruct the 
same; (3) neglect to produce, after having been ordered 
to do so, any pertinent document; or (4) refuse to appear 
after having been subpoenaed, or, upon appearing, refuse 
to take the oath as a witness, or, after having taken the 
oath, refuse to be examined according to law: 

Providedf That no person shall be required to attend 
as a witness before a referee at a place outside of the 
State of his residence, and more than one hundred miles 
from such place of residence, and only in case his lawful 
mileage and fee for one day's attendance shall be first 
paid or tendered to him. 

b. The referee shall certify the facts to the judge, if 
any person shall do any of the things forbidden in this 
section. The judge shall thereupon, in a summary man- 
ner, hear the evidence as to the acts complained of, and. 
If It is such as to warrant him in so doing, punish such 
person in the same manner and to the same extent as for 
a contempt committed before the court of bankruptcy, or 
commit such person upon the same conditions as if the 
•doing of the forbidden act had occurred with reference 
to the process of, or in the presence of, the court. 

Sec. 42. Records of referees. — a. The records of all 
procedings In each case before a referee shall be kept 
as nearly as may be in the same manner as records are 
now kept in equity cases in circuit courts of the United 
States. 
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b. A record of the proceedings in each case shall be 
kept in a separate book or books, and shall, together with 
the papers on file, constitute the records of the case. 

c. The book or books containing a record of the pro- 
ceedings shall, when the case is concluded before the 
referee, be certified to by him, and, together with such 
papers as are on file before him, be transmitted to the 
court of bankruptcy and shall there remain as a part of 
the records of the court. 

Sec. 43. Referee's absence ob disabilitt. — a. Whenever 
the office of a referee is vacant, or its occupant is absent 
or disqualified to act, the judge may act, or may appoint 
another referee, or another referee holding an appoint- 
ment under the same court may, by order of the judge, 
temporarily fill the vacancy. 

Sec. 44. Appointment of trustees. — a. The creditors 
of a bankrupt estate shall, at their first meeting after the 
adjudication or after a vacancy has occurred in the office 
of trustee, or after an estate has been reopened, or after 
a composition has been set aside or a discharge revoked, 
or if there is a vacancy in the office of trustee, appoint 
one trustee or three trustees of such estate. If the 
creditors do not appoint a trustee or trustees as herein 
provided, the court shall do so. 

Sec. 46. Quaufications of trustees. — a. Trustees may 
be (1) individuals who are respectively competent to 
perform the duties of that office, and reside or have an 
office in the judicial district within which they are 
appointed, or (2) corporations authorized by their char- 
ters or by law to act in such capacity and having an 
office in the judicial district within which they are ap- 
pointed. 

Sec. 46. Death ob removal op trustees. — a. The death 
or removal of a trustee shall not abate any suit or proceed- 
ing which he is prosecuting or defending at the time of 
his death or removal, but the same may be proceeded 
with or defended by hie joint trustee or successor in 
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the same manner as though the same had been commenced 
or was being defended by such joint trustee alone or by 
such successor. 

Sec. 47. Duties of trustees. — a. Trustees shall respect- 
ively 

(1) Account for and pay over to the estates under their 
control all interest received by them upon property of 
such estates; 

(2) Collect and reduce to money the property of the 
estates for which they are trustees, under the direction 
of the court, and close up the estate as expeditiously as is 
compatible with the best interests of the parties in inter- 
est; and such trustees, as to all property in the custody 
or coming into the custody of the bankruptcy court, shall 
be deemed vested with all the rights, remedies, and powers 
of a creditor holding a lien by legal or equitable pro- 
ceedings thereof; and also, as to all property not in the 
custody of the bankruptcy court, shall be deemed vested 
with all the rights, remedies, and powers of a judgment 
creditor holding an execution duly returned unsatisfied. 

(3) Deposit all money received by them in one of the 
designated depositories; 

(4) Disburse money only by check or draft on the 
depositories in which it has been deposited; 

(5) Furnish such information concerning the estates 
of which they are trustees and their administration as 
may be requested by parties in interest; 

(6) Keep regular accounts showing all amounts re- 
ceived and from what sources and all amounts expended 
and on what accounts; 

(7) Lay before the final meeting of the creditors de- 
tailed statements of the administration of the estates; 

(8) Make final reports and file final accounts with the 
courts fifteen days before the days fixed for the final meet- 
ings of the creditors; 

(9) Pay dividends within ten days after they are 
declared by the referees; 
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(10) Report to the courts, In writing, the condition of 
the estates and the amounts of money on hand, and such 
other details as may be required by the courts, within the 
first month after their appointment and every two months 
thereafter, unless otherwise ordered by the courts; and 

(11) Set apart the bankrupt's exemptions and report 
the items and estimated yalue thereof to the court as 
soon as practicable after their appointment. 

b. Whenever three trustees have been appointed for 
an estate, the concurrence of at least two of them shall 
be necessary to the validity of their every act concern- 
ing the administration of the estate. 

c. The trustee shall, within thirty days after the adjudi- 
cation, file a certified copy of the decree of adjudication 
in the office where conveyances of real estate are record- 
ed in every county where the bankrupt owns real estate 
not exempt from execution, and pay the fee for such filing, 
and he shall receive a compensation of fifty cents for each 
copy so filed, which, together with the filing fee, shall 
be paid out of the estate of the bankrupt as a part of the 
cost and disbursements of the proceedings. 

Sec. 48. Compensation of trustees, receivees and 

MARSHALS : 

(a) Trustees shall receive for their services, payable 
after they are rendered, a fee of five dollars deposited with 
the clerk at the time the petition is filed in each case, 
except when a fee is not required from a voluntary bank- 
rupt, and such commissions on all moneys disbursed or 
turned over to any person, including lien holders, by 
them, as may be allowed by the courts, not to exceed six 
per centum on the first five hundred dollars or less, four 
per centum on moneys in excess of five hundred dollars 
and less than fifteen hundred dollars, two per centum on 
moneys in excess of fifteen hundred dollars and less than 
ten thousand dollars, and one per centum on moneys in 
excess of ten thousand dollars. And in case of the con- 
firmation of a composition after the trustee has qualified 
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the court may allow him as compensation, not to exceed 
one-half of one per centum of the amount to be paid the 
creditors on such compensation. 

(b) In the event of an estate being administered by 
three trustees instead of one trustee or by successiye 
trustees, the court shall apportion the fees and commis- 
sions between them according to the services actually 
rendered, so that there shall not be paid to trustees for 
the administering of any estate a greater amount than 
one trustee would be entitled to. 

(c) The court may, in its discretion, withhold all com- 
pensation from any trustee who has been removed for 
cause. 

(d) Receivers or marshals appointed pursuant to sec- 
tion two, subdivision three, of this Act shall receive for 
their services, payable after they are rendered, compen- 
sation by way of commission upon the moneys disbursed 
or turned over to any person, including lien holders, by 
them, and also upon the moneys turned over by them or 
afterwards realized by the trustees from property turned 
over in kind by them to the trustees, as the court may 
allow, not to exceed six per centum on the first five hun- 
dred dollars or lees, four per centum on moneys in excess 
of five hundred dollars and less than one thousand five hun- 
dred dollars, two per centum on moneys in excess of one 
thousand five hundred dollars and less than ten thousand 
dollars, and one per centum on moneys in excess of ten 
thousand dollars: Provided, That in case of the con- 
firmation of a composition such commissions shall not 
exceed one-half of one per centum of the amount to be 
paid creditors on such compositions: Provided further. 
That when the receiver or marshal acts as a mere cus- 
todian and does not carry on the business of the bank- 
rupt as provided in clause five of section two of this Act, 
he shall not receive nor be allowed in any form or guise 
more than two per centum on the first thousand dollars 
or less, and one-half of one per centum on all above one 
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thousand dollars on moneys disbursed by him or turned 
over by him to the trustee and on moneys subsequently 
realized from property turned over by him in kind to 
the trustee: Provided further^ That before the allowance 
of compensation notice of application therefor, specifying 
the amount asked, shall be given to creditors in the man- 
ner indicated in section fifty-eight of this Act. 

(e) Where the business is conducted by trustees, mar- 
shals, or receivers, as provided in clause five of section 
two of this Act, the court may allow such ofilcers addi- 
tional compensation for such services by way of commis- 
sions upon the moneys disbursed or turned over to any 
person, including lien holders, by them, and, in cases of 
receivers or marshals, also upon the moneys turned over 
by them or afterwards realized by the trustees from prop- 
erty turned over in kind by them to the trustees; such 
commissions not to exceed six per centum on the five 
hundred dollars or less, four per centum on moneys in 
excess of five hundred dollars and less than one thousand 
five hundred dollars, two per centum on moneys in excess 
of one thousand five hundred dollars and less than ten 
thousand dollars, and one per centum on moneys in excess 
of ten thousand dollars: Providedt That in case of the 
confirmation of a composition such commission shall not 
exceed one-half of one per centum of the amount to be 
paid creditors on such composition: Provided further, 
That before the allowance of compensation notice of appli- 
cation therefor, specifying the amount asked, shall be 
given to creditors in the manner indicated in section 
fifty-eight of this Act. 

Sec. 49. Accounts and papers of trustees. — a. The 
accounts and papers of trustees shall be open to the 
inspection of officers and all parties in interest. 

Sec. 50. Bonds op referees and trustees. — a. Referees, 
before assuming the duties of their offices, and within 
such time as the district courts of the United States hav- 
ing jurisdiction shall prescribe, shall respectively qualify 
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by entering Into bond to the United States in such sum 
as shall be fixed by such courts, not to exceed five thous- 
and dollars, with such sureties as shall be approved 
by such courts, conditioned for the faithful performance 
of their oflBcial duties. 

b. Trustees, before entering upon the performance of 
their official duties, and within ten days after their ap- 
pointment, or within such further time, not to exceed five 
days, as the court may permit, shall respectively qualify 
by entering into bond to the United States, with such 
sureties as shall be approved by the courts, conditioned 
for the faithful performance of their official duties. 

c. The creditors of a bankrupt estate, at their first 
meeting after the adjudication, or after a vacancy has 
occurred in the office of trustee, or after an estate has been 
reopened, or after a composition has been set aside or a 
discharge revoked, if there is a vacancy in the office of 
trustee, shall fix the amount of the bond of the trustee; 
they may at any time increase the amount of the bond. 
If the creditors do not fix the amount of the bond of the 
trustee as herein provided the court shall do so. 

d. The court shall require evidence as to the actual 
value of the property of sureties. 

e. There shall be at least two sureties upon each 
bond. 

f. The actual value of the property of the sureties, 
over and above their liabilities and exemptions, on each 
bond shall equal at least the amount of such bond. 

g. Corporations organized for the purpose of becoming 
sureties upon bonds, or authorized by law to do so, may 
be accepted as sureties upon the bonds of referees and 
trustees whenever the courts are satisfied that the rights 
of all parties in interest will be thereby amply protected. 

h. Bonds of referees, trustees, and designated deposi- 
tories shall be filed of record in the office of the clerk of 
the court and may be sued upon in the name of the 
United States for the use of any person injured by a 
breach of their conditions. 
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1. Trustees shall not be liable, personally or on their 
bonds, to the United States, for any penalties or forfeit- 
ures incurred by the bankrupts under this Act, of whose 
estates they are respectively trustees. 

j. Joint trustees may give joint or several bonds. 

k. If any referee or trustee shall fail to give bond, as 
herein provided and within the time limited, he shall 
be deemed to have declined his appointment, and such 
failure shall create a vacancy in his office. 

1. Suits upon referees* bonds shall not be brought 
subsequent to two years after the alleged breach of the 
bond. 

m. Suits upon trustees* bonds shall not be brought sub- 
sequent to two years after the estate has been closed. 

Sec. 51. Duties of clerks. — a. Clerks shall respect- 
ively 

(1) Account for, as for other fees received by them, 
the clerk's fee paid in each case and such other fees as 
may be received for certified copies of records which 
may be prepared for persons other than officers; 

(2) Collect the fees of the clerk, referee, and trustee 
in each case instituted before filing the petition, except 
the petition of a proposed voluntary bankrupt which is 
accompanied by an affidavit stating that the petitioner 
is without, and can not obtain, the money with which 
to pay such fees; 

(3) Deliver to the referee upon application all papers 
which may be referred to them, or, if the offices of such 
referees are not in the same cities or towns as the offices 
of such clerks, transmit such papers by mail, and in like 
manner return papers which were received from such 
referees after they have been used; 

(4) And within ten days after each case has been closed 
pay to the referee, if the case was referred, the fee col- 
lected for him, and to the trustee the fee collected for 
him at the time of filing the petition. 



7 Bays— 15 
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Sec. 52. Compensation of clebks and mabssals.- 
Glerkg shall respectively receive as full compensation 
for their services to each estate, a filing fee of ten dollars, 
except when a fee is not required from a voluntary bank- 
rupt. 

b. Marshals shall respectively receive from the estate 
where an adjudication in bankruptcy is made, except as 
herein otherwise provided, for the performance of their 
services in proceedings in bankruptcy, the same fees, 
and account for them in the same way, as they are entitled 
to receive for the performance of the same or similar 
services in other cases in accordance with laws now in 
force, or such as may be hereafter enacted fixing the 
compensation of marshals. 

Sec. 53. Duties of Attobney-Genebal. — a. The Attor- 
ney-General shall annually lay before Congress statistical 
tables showing for the whole country, and by States, the 
number of cases during the year of voluntary and invol- 
untary bankruptcy; the amount of the property of the 
estates; the dividends paid and the expenses of adminis- 
tering such estates; and such other like information as 
he may deem important. 

Sec. 54. Statistics op bankbuptcy pboceedinos. — a. 
Officers shall furnish in writing and transmit by mail 
such information as is within their knowledge, and as may 
be shown by the records and papers in their possession, 
to the Attorney-General, for statistical purposes, within 
ten days after being requested by him to do so. 
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chapter vi. 

GBEa>ITOBS. 

Sec. 65. Mketinos of cbeditobs. — a. The court shall 
cause the first meeting of the creditors of a bankrupt to 
be held, not less than ten nor more than thirty days after 
the adjudication, at the county seat of the county in which 
the bankrupt has had his principal place of business, resi- 
ded, or had his domicile; or if that place would be 
manifestly inconvenient as a place of meeting for the 
parties in interest, or if the bankrupt is one who does not 
do business, reside, or have his domicile within the 
United States, the court shall fix a place for the meeting 
which is the most convenient for parties in interest. If 
such meeting should by any mischance not be held within 
such time, the court shall fix the date, as soon as may be 
thereafter, when it shall be held. 

b. At the first meeting of creditors the Judge or referee 
shall preside, and, before proceeding with the other busi- 
ness, may allow or disallow the claims of creditors there 
presented, and may publicly examine the bankrupt or 
cause him to be examined at the instance of any creditor. 

c. The creditors shall at each meeting take such steps 
as may be i>ertinent and necessary for the promotion of 
the bcfit interests of the estate and the enforcement of 
this Act. 

d. A meeting of creditors, subsequent to the first one, 
may be held at any time and place when all of the credit- 
ors who have secured the allowance of their claims sign 
a written consent to hold a meeting at such time and 
place. 

e. The court shall call a meeting of creditors whenever 
one-fourth or more in number of those who have proven 
their claims shall file a written request to that effect; 
if such request is signed by a majority of claims, and 
contains a request for such meeting to be held at a desig- 
nated place, the court shall call such meeting at such 
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place within thirty days after the date of the filing of the 
request. 

f. Whenever the affairs of the estate are ready to be 
closed a final meeting of creditors shall be ordered. 

Sec. 56. Voters at meetings of creditors. — a. Creditors 
shall pass upon matters submitted to them at their meet- 
ings by a majority vote in number and amount of claims 
of all creditors whose claims have been allowed and are 
present, except as herein otherwise provided. 

b. Creditors holding claims which are secured or have 
priority shall not, in respect to such claims, be entitled 
to vote at creditors' meetings, nor shall such claims be 
counted in computing either the number of creditors or 
the amount of their claims, unless the amounts of such 
claims exceed the values of such securities or priorities, 
and then only for such excess. 

Sec. 57. Proof and allowance of claims. — ^a. Proof of 
claims shall consist of a statement under oath, in writing, 
signed by a creditor setting forth the claim, the consider- 
ation therefor, and whether any, and, if so what, securi- 
ties are held therefor, and whether any, and, if so what, 
payments have been made thereon, and that the sum 
claimed is justly owing from the bankrupt to the creditor. 

b. Whenever a claim is founded upon an instrument 
of writing, such instrument, unless lost or destroyed, 
shall be filed with the proof of claim. If such instrument 
is lost or destroyed, a statement of such fact and of the 
circumstances of such loss or destruction shall be filed 
under oath with the claim. After the claim is allowed 
or disallowed, such instrument may be withdrawn by per- 
mission of the court, upon leaving a copy thereof on file 
with the claim. 

c. Claims after being proved may, for the purpose 
of allowance, be filed by the claimants in the court where 
the proceedings are pending or before the referee if the 
case has been referred. 

d. Claims which have been duly proved shall be allow- 
ed, upon receipt by or upon presentation to the court, 
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unless objection to their allowance shall he made by par- 
ties in interest, or their consideration be continued for 
cause by the court upon its own motion. 

e. Claims of secured creditors and those who have 
priority may be allowed to enable such creditors to par- 
ticipate in the proceedings at creditors* meetings held 
prior to the determination of the value of their securities 
or priorities, but shall be allowed for such sums only as 
to the court seem to be owing over and above the value 
of their securities or priorities. 

f. Objections to claims shall be heard and determined 
as soon as the convenience of the court and the best inter- 
ests of the estates and the claimants will permit. 

g. The claims of creditors who have received prefer- 
ences, voidable under section sixty, subdivision b, or to 
whom conveyances, transfers, assignments, or incum- 
brances, void or voidable under section sixty-seven, sub- 
division e, have been made or given, shall not be allowed 
unless such creditors shall surrender such preferences, 
conveyances, transfers, assignments, or incumbrances. 

h. The value of securities held by secured creditors 
shall be determined by converting the same into money 
according to the terms of the agreement pursuant to which 
such securities were delivered to such creditors or by 
such creditors and the trustee, by agreement, arbitra- 
tion, compromise, or litigation, as the court, may direct, 
and the amount of such value shall be credited upon such 
claims, and a dividend shall be paid only on the unpaid 
balance. 

i. Whenever a creditor, whose claim against a bank- 
rupt estate is secured by the individual undertaking of 
any person, fails to prove such claim, such person may 
do so in the creditor's name, and if he discharge such 
undertaking in whole or in part he shall be subrogated 
to that extent to the rights of the creditor. 

j. Debts owing to the United States, a state, a county, 
a district, or a municipality as a penalty or forfeiture 
shall not be allowed, except for the amount of the pecun- 
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iary loss suBtained by the act, transaction, or proceeding 
out of which the penalty or forfeiture arose, with rea- 
sonable and actual costs occasioned thereby and such 
interest as may have accrued thereon according to law. 

k. Claims which have been allowed may be reconsidered 
for cause and reallowed or rejected In whole or In part, 
according to the equities of the case, before but not after 
the estate has been closed. 

1. Whenever a claim shall have been reconsidered and 
rejected. In whole or in part, upon which a dividend haa 
been paid, the trustee may recover from the creditor the 
amount of the dividend received upon the claim if re- 
jected In whole, or the proportional part thereof If re- 
jected only in part. 

m. The claim of any estate which Is being administered 
in bankruptcy against any like estate may be proved by 
the trustee and allowed by the court in the same manner 
and upon like terms as the claims of other creditors. 

n. Claims shall not be proved against a bankrupt estate 
subsequent to one year after the adjudication; or if they 
are liquidated by litigation and the final judgment therein 
is rendered within thirty days before or after the expira- 
tion of such time, then within sixty days after the ren- 
dition of such judgment: Provided, That the right of 
Infants and insane persons without guardians, without 
notice of the proceedings, may continue six months longer. 

Sec. 58. Notices to cbeditobs. (a) Creditors shall 
have at least ten days' notice by mall, to their respective 
addresses as they appear in the list of creditors of the 
bankrupt, or as afterwards filed with the papers in the 
case by the creditors, unless they waive notice in writ- 
ing, of (1) all examinations of the bankrupt; (2) all 
hearings upon applications for the confirmation of com- 
positions; (3) all meetings of creditors; (4) all proposed 
sales of property; (5) the declaration and time of payment 
of dividends; (6) the filing of the final accounts of the 
trustee, and the time when and the place where they 
will be examined and passed upon; (7) the proposed 
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compromise of any controversy; (8) the proposed dis- 
missal of the proceedings, and (9) there shall be thirty 
days' notice of all applications for the discharge of bank- 
rupts. 

b. Notice to creditors of the first meeting shall be 
published at least once and may be published such number 
of additional times as the court may direct; the last pub- 
lication shall be at least one week prior to the date fixed 
for the meeting.' Other notices may be published as the 
court shall direct. 

c. All notices shall be given by the referee, unless 
otherwise ordered by the judge. 

Sec. 69. Who may file and dismiss petition. — a. Any 
qualified person may file a petition to be adjudged a 
voluntary bankrupt. 

b. Three or more creditors who have provable claims 
against any person which amount in the aggregate, in 
excess of the value of securities held by them, if any, 
to five hundred dollars or over; or if all of the creditors 
of such person are less than twelve in number, then one 
of such creditors whose claim equals such amount may 
file a petition to have him adjudged a bankrupt 

c. Petitions shall be filed in duplicate, one copy for the 
clerk and one for service on the bankrupt. 

d. If it be averred in the petition that the creditors of 
the bankrupt are less than twelve in number, and less 
than three creditors have joined as petitioners therein, 
and the answer avers the existence of a larger number of 
creditors, there shall be filed with the answers a list 
under oath of all the creditors, with their addresses, 
and thereupon the court shall cause all such creditors 
to be notified of the pendency of such petition and shall 
delay the hearing upon such i>etition for a reasonable 
time, to the end that parties in interest shall have an 
opportunity to be heard; if upon such hearing it shall 
appear that a sufficient number have joined in such 
petition, or if prior to or during such hearing a sufficient 
number shall join therein, the case may be proceeded 
with, but otherwise it shall be dismissed. 
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e. In computing the number of creditors of a bankrupt 
for the purpose of determining how many creditors must 
Join in the petition, such creditors as were employed by 
him at the time of the filing of the petition or are related 
to him by consanguinity or aflinity within the third 
degree, as determined by the common law, and have not 
joined in the petition, shall not be counted. 

f. Creditors other than original petitioners may at any 
time enter their appearance and join in the petition, 
or file an answer and be heard in opposition to the prayer 
of the petition. 

g. A voluntary or involuntary petition shall not be 
dismissed by the petitioner or petitioners or for want of 
prosecution or by consent of parties until after notice to 
the creditors, and to that end the court shall, before 
entertaining an application for dismissal, require the 
bankrupt to file a list, under oath, of all his creditors, 
with their addresses, and shall cause notice, to be sent 
to all such creditors of the pendency of such application, 
and shall delay the hearing thereon for a reasonable 
time to allow all creditors and parties in interest oppor- 
tunity to be heard. 

Sec. 60. Pbefebked ceeditobs. — a. A person shall be 
deemed to have given a preference if, being insolvent, he 
has, within four months before the filing of the petition, 
or after the filing of the petition and before the adjudi- 
cation, procured or suffered a judgment to be entered 
against himself in favor of any person, or made a transfer 
of any of his property, and the effect of the enforcement 
of such judgment or transfer will be to enable any one of 
his creditors to obtain a greater percentage of his debt 
than any other of such creditors of the same class. 
Where the preference consists in a transfer, such period 
of four months shall not expire until four months after 
the date of the recording or registering of the transfer, 
if by law such recording or registering is required. 

b. If a bankrupt shall have procured or suffered a 
Judgment to be entered against him in favor of any per- 
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son or have made a transfer of any of his property, and 
if, at the time of the transfer, or of the entry of the judg- 
ment, or of the recording or registering of the transfer 
if by law recording or registering thereof is required, 
and being within four months before the filing of the 
petition in bankruptcy or after the filing thereof 
and before the adjudication, the bankrupt be in- 
solvent and the judgment or transfer then operate as a 
preference, and the person receiving it or to be benefited 
thereby, or his agent acting therein shall then have 
reasonable cause to believe that the enforcement of such 
judgment or transfer would effect a preference, it shall 
be voidable by the trustee and he may recover the prop- 
erty or its value from such person. And for the purpose 
of such recovery any court of bankruptcy, as herein- 
before defined, and any state court which would have 
had jurisdiction if bankruptcy had not intervened, shall 
have concurrent jurisdiction. 

c. If a creditor has been preferred, and afterwards in 
good faith gives the debtor further credit without security 
of any kind for property which becomes a part of the 
debtor's estates, the amount of such new credit remain- 
ing unpaid at the time of the adjudication in bankruptcy 
may be set off against the amount which would otherwise 
be recoverable from him. 

d. If a debtor shall, directly or indirectly, in contem- 
plation of the filing of a petition by or against him, pay 
money or transfer property to an attorney and counselor 
at law, solicitor in equity, or proctor in admiralty for 
services to be rendered, the transaction shall be re-exam- 
ined by the court on petition of the trustee or any creditor 
and shall only be held valid to the extent of a reasonable 
amount to be determined by the court, and the excess may 
be recovered by the trustee for the benefit of the estate. 
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chapter vii. 

ESTATES. 

Sec. 61. Dbpositobies fob money. — a. Courts of bank- 
ruptcy shall designate, by order, banking institutions as 
depositories for the money of bankrupt estates, as con- 
venient as may be to the residences of trustees, and 
shall require bonds to the United States, subject to their 
approval, to be given by such banking institutions, and 
may from time to time as occasion may require, by like 
order increase the number of depositories or the amount 
of any bond or change such depositories. 

Sec. 62. Expenses op administering estates. — a. The 
actual and necessary expenses incurred by officers in 
the administration of estates shall, except where other 
provisions are made for their payment, be reported in 
detail, under oath, and examined and approved or dis- 
approved by the court. If approved, they shall be paid 
or allowed out of the estates in which they were incurred. 

Sec. 63. Debts which may be proved. — a. Debts of the 
bankrupt may be proved and allowed against his estate 
which are 

(1) A fixed liability, as evidenced by a judgment or an 
instrument in writing, absolutely owing at the time of 
the filing of the petition against him, whether then pay- 
able or not, with any interest thereon which would have 
been recoverable at that date or with a rebate of interest 
upon such as were not then payable and did not bear 
interest; 

(2) Due as costs taxable against an involuntary bank- 
rupt who was at the time of the filing of the petition 
against him plaintiff in a cause of action which would 
pass to the trustee and which the trustee declines to prose- 
cute after notice; 

(3) Founded upon a claim for taxable costs incurred 
in good faith by a creditor before the filing of the petition 
in an action to recover a provable debt; 
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(4) Founded upon an open account, or upon a contract 
express or implied; and 

(5) Founded upon provable debts reduced to judgments 
after the filing of the petition and before the consideration 
of the bankrupt's application for a discharge, less costs 
Incurred and interests accrued after the filing of the 
petition and up to the time of the entry of such Judg- 
ments. 

b. Unliquidated claims against the bankrupt may, 
pursuant to application to the court, be liquidated in such 
manner as it shall direct, and may thereafter be proved 
and allowed against his estate. 

Sec. 64. Debts which have pwobity. — ^a. The court 
shall order the trustee to pay all taxes legally due and 
owing by the bankrupt to the United States, state, county, 
district, or municipality in advance of the payment of 
dividends to creditors, and upon filing the receipts of the 
proper public officers for such payment he shall be credited 
with the amount thereof, and in case any question arises 
as to the amount or legality of any such tax the same 
shall be heard and determined by the court. 

b. The debts to have priority, except as herein provided, 
and to be paid in full out of bankrupt estates, and the 
order of payment shall be 

(1) The actual and necessary cost of preserving the 
estate subsequent to filing the petition; 

(2) The filing fees paid by creditors in involuntary 
cases, and, where property of the bankrupt, transferred 
or concealed by him either before or after the filing of 
the petition, shall have been recovered for the benefit of 
the estate of the bankrupt by the efforts and at the ex- 
pense of one or more creditors, the reasonable expenses 
of such recovery; 

(3) The cost of administration, including the fees and 
mileage payable to witnesses as now or hereafter pro- 
vided by the laws of the United States, and one reasonable 
attorney's fee, for the professional services actually ren- 
dered, irrespective of the number of attorneys employed. 



236 Ambbican Commebgial Law. 

to the petitioning creditors In involuntary cases, to the 
bankrupt in involuntary cases while performing the duties 
herein prescribed, and to the bankrupt in voluntary cases, 
as the court may allow; 

(4) Wages due to workmen, clerks, traveling or city 
salesmen, or servants which have been earned within 
three months before the date of commencement of pro- 
ceedings, not to exceed three hundred dollars to each 
claimant. 

(5) Debts owing to any person who by the laws of the 
States or the United States is entitled to priority. 

c. In the event of the confirmation of a composition 
being set aside, or a discharge revoked, the property ac- 
quired by the bankrupt in addition to his estate at the 
time the composition was confirmed or the adjudication 
was made shall be applied to the payment in full of the 
claims of creditors -for property sold to him on credit, 
in good faith, while such composition or discharge was 
in force, and the residue, if any, shall be applied to the 
payment of the debts which were owing at the time of 
the adjudication. 

Sec. 66. Deciabation and payment of dividends. — a. 
Dividends of an equal per centum shall be declared and 
paid on all allowed claims, except such as have priority 
or are secured. 

b. The first dividend shall be declared within thirty 
days after the adjudication, if the money of the estate 
in excess of the amount necessary to pay the debts which 
have priority and such claims as have not been, but prob- 
ably will be, allowed equals five per centum or more of 
such allowed claims. Dividends subsequent to the first 
shall be declared upon like terms as the first and as often 
as the amount shall equal ten per centum or more and 
upon closing the estate. Dividends may be declared 
oftener and in smaller proportions if the judge shall so 
order: Provided^ That the first dividend shall not include 
more than fifty per centum of the money of the estate 
in excess of the amount necessary to pay the debts which 
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have priority and such claims as probably will be allowed: 
And provided further, That the final dividend shall not 
be declared within three months after the first dividend 
shall be declared. 

c. The rights of creditors who have received dividends, 
or in whose favor final dividends have been declared, 
shall not be affected by the proof and allowance of claims 
subsequent to the date of such payment or declarations of 
dividends; but the creditors proving and securing the 
allowance of such claims shall be paid dividends equal 
in amount to those already received by the other creditors 
of the estate equals so much before such other creditors 
are paid any further dividends. 

d. Whenever a person shall have been adjudged a bank- 
rupt by a court without the United States and also by a 
court of bankruptcy, creditors residing within the United 
States shall first be paid a dividend equal to that received 
in the court without the United States by other creditors 
before creditors who have received a dividend in such 
courts shall be paid any amounts. 

e. A claimant shall not be entitled to collect from a 
bankrupt estate any greater amount than shall accrue 
pursuant to the provisions of this Act. 

Sec. 66. Unclaimed dividehitds. — a. Dividends which re- 
main unclaimed for six months after the final dividend 
has been declared shall be paid by the trustee into court. 

b. Dividends remaining unclaimed for one year shall, 
under the direction of the court, be distributed to the 
creditors whose claims have been allowed but not paid 
in full, and after such claims have been paid in full the 
balance shall be paid to the bankrupt: Provided, That 
in case unclaimed dividends belong to minors such minors 
may have one year after arriving at majority to claim 
such dividends. 

Sec. 67. Liens. — a. Claims which for want of record 
or for other reasons would not have been valid liens aa 
against the claims of the creditors of the bankrupt shall 
not be liens against his estate. 
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b. Whenever a creditor is preyented from enforcing 
hia rights as against a lien created, or attempted to be 
created, by his debtor, who afterwards becomes a bank- 
rupt, the trustee of the estate of such bankrupt shall be 
subrogated to and may enforce such rights of such cred- 
itor for the benefit of the estate. 

c. A lien created by or obtained in or pursuant to any 
suit or proceeding at law or in equity, including an 
attachment upon mesne process or a Judgment by confes- 
sion, which was begun against a person within four 
months before the filing of a petition in bankruptcy by 
or against such person shall be dissolved by the adjudica- 
tion of such person to be a bankrupt if 

(1) It appears that said lien was obtained and per- 
mitted while the defendant was insolvent and that its 
existence and enforcement will work a preference, or 

(2) The party or parties to be benefited thereby had 
reasonable cause to believe the defendant was insolvent 
and in contemplation of bankruptcy, or 

(3) That such lien was sought and permitted in fraud 
of the provisions of this Act; 

Or if the dissolution of such lien would militate against 
the best interests of the estate of such person the same 
shall not be dissolved, but the trustee of the estate of 
such person, for the benefit of the estate, shall be sub- 
rogated to the rights of the holder of such lien and 
empowered to perfect and enforce the same in his name 
as trustee with like force and effect as such holder might 
have done had not bankruptcy proceedings intervened. 

d. Liens given or accepted in good faith and not in 
contemplation of or in fraud upon this Act, and for a 
present consideration, which have been recorded according 
to law, if record thereof was necessary in order to Impart 
notice, shall, to the extent of such present consideration 
only, not be affected by this Act. 

e. That all conveyances, transfers, assignments, or in- 
cumbrances of his property, or any part thereof, made 
or given by a person adjudged a bankrupt under 
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the provisions of this Act subsequent to the pas- 
sage of this Act and within four months prior to the 
filing of the petition, with the intent and purpose 
on his part to hinder, delay, or defraud his creditors, or 
any of them, shall be null and void as against the cred- 
itors of such debtor, except as to purchasers in good faith 
and for a present fair consideration; and all property of 
the debtor conveyed, transferred, assigned, or encumbered 
as aforesaid shall, if he be adjudged a bankrupt, and the 
same is not exempt from execution and liability for debts 
by the law of his domicile, be and remain a part of the 
assets and estate of the bankrupt and shall pass to his 
said trustee, whose duty it shall be to recover and reclaim 
the same by legal proceedings or otherwise for the benefit 
of the creditors. And all conveyances, transfers, or in« 
cumbrances of his property made by a debtor at any time 
within four months prior to the filing of the petition 
against him, and while insolvent, which are held null and 
void as against the creditors of such debtor by the laws 
of the State, Territory, or District in which such prop- 
erty is situate, shall be deemed null and void under this 
Act against the creditors of such debtor if he be adjudged 
a bankrupt, and such property shall pass to the assignee 
and be by him reclaimed and recovered for the benefit of 
the creditors of the bankrupt. For the purpose of such 
recovery any court of bankruptcy as hereinbefore defined, 
and any State court which would have had jurisdiction 
if bankruptcy had not intervened, shall have concurrent 
jurisdiction. 

f. That all levies, judgments, attachments, or other 
liens, obtained through legal proceedings against a person 
who is insolvent, at any time within four months prior 
to the filing of a petition in bankruptcy against him, shall 
be deemed null and void in case he is adjudged a bank- 
rupt, and the property affected by the levy, judgment, 
attachment, or other lien shall be deemed wholly dis* 
charged and released from the same, and shall pass to 
the trustee as a part of the estate of the bankrupt, unless 
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the court shall, on due notice, order that the right under 
Buch levy, judgment, attachment, or other lien shall be 
preserved for the benefit of the estate; and thereui>on 
the same may pass to and shall be preserved by the 
trustee for the benefit of the estate as aforesaid. And 
the court may order such conveyance as shall be neces- 
sary to carry the purposes of this section into effect: 
Providedi That nothing herein contained shall have the 
effect to destroy or impair the title obtained by such levy. 
Judgment, attachment, or other lien, of a bona fide pur- 
chaser for value who shall have acquired the same with- 
out notice or reasonable cause for inquiry. 

Sec. 68. Set-offs and counterclaims. — ^a. In all cases 
of mutual debts or mutual credits between the estate of a 
bankrupt and a creditor the account shall be stated and 
one debt shall be set off against the other, and the balance 
only shall be allowed or paid. 

b. A set-off or counterclaim shall not be allowed in 
favor of any debtor of the bankrupt which (1) is not 
provable against the estate; or (2) was purchased by or 
transferred to him after the filing of the petition, or 
within four months before such filing, with a view to 
such use and with knowledge or notice that such bank- 
rupt was insolvent, or had committed an act of bank- 
ruptcy. 

Sec. 69. Possession of pbopebtt. — a. A judge may, 
upon satisfactory proof, by affidavit, that a bankrupt 
against whom an involuntary petition has been 
filed and is pending has committed an act of 
bankruptcy, or has neglected or is neglecting, or 
is about to so neglect his property that it has thereby 
deteriorated or is thereby deteriorating or is about 
thereby to deteriorate in value, issue a warrant to the 
marshal to seize and hold it subject to further orders. 
Before such warrant is issued the petitioners applying 
therefor shall enter into a bond in such an amount as 
the judge shall fix, with such sureties as he shall ap- 
prove, conditioned to indemnify such bankrupt for such 
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damages as he shall sustain in the event such seizure 
shall prove to have heen wrongfully obtained. Such prop- 
erty shall be released, if such bankrupt shall give bond 
in a sum which shall be fixed by the judge, with such 
sureties as he shall approve, conditioned to turn over 
such property, or pay the value thereof in money to the 
trustee, in the event he is adjudged a bankrupt pursuant 
to such petition. 

Sec. 70. TmE to pbopebtt. — ^a. The trustee of the 
estate of a bankrupt, upon his appointment and qualifica- 
tion, and his successor or successors, if he shall have one 
or more, upon his or their appointment and qualification, 
shall in turn be vested by operation of law with the title 
of the bankrupt, as of the date he was adjudged a bank- 
rupt, except in so far as it is to property which is 
exempt, to all 

(1) Documents relating to his property; 

(2) Interests in patents, patent rights, copyrights, and 
trade-marks; 

(3) Powers which he might have exercised for his 
own benefit, but not those which he might have exercised 
from some other person; 

(4) Property transferred by him in fraud of his cred- 
itors; 

(5) Property which prior to the filing of the petition 
he could by any means have transferred or which might 
have been levied upon and sold under judicial process 
against him: 

Providedt That when any bankrupt shall have any in- 
surance policy which has a cash surrender value payable 
to himself, his estate, or personal representatives, he 
may, within thirty days after the cash surrender value 
has been ascertained and stated to the trustee by the com- 
pany issuing the same, pay or secure to the trustee the 
sum so ascertained and stated, and continue to hold, own, 
and carry such policy free from the claims of the creditors 
participating in the distribution of his estate under the 

7 Bays — 16 
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bankruptcy proceedings, otherwise the policy shall pass 
to the trustee as assets; and 

(6) Rights of action arising upon contracts or from 
the unlawful taking or detention of, or Injury to, his 
property. 

b. All real and personal property belonging to bank- 
rupt estates shall be appraised by three disinterested 
appraisers; they shall be appointed by, and report to, 
the court. Real and personal property shall, when prac- 
ticable, be sold subject to the approval of the court; it 
shall not be sold otherwise than subject to the approval 
of the court for less than seventy-five per centum of its 
appraised value. 

c. The title to property of a bankrupt estate which has 
been sold, as herein provided, shall be conveyed to the 
purchaser by the trustee. 

d. Whenever a composition shall be set aside, or dis- 
charge revoked, the trustee shall, upon his appointment 
and qualification, be vested as herein provided with the 
title to all of the property of the bankrupt as of the date 
of the final decree setting aside the composition or revok- 
ing the discharge. 

e. The trustee may avoid any transfer by the bank- 
rupt of his property which any creditor of such bank- 
rupt might have avoided, and may recover the property 
so transferred, or its value, from the person to whom it 
was transferred, unless he was a bona fide holder for 
value prior to the date of the adjudication. Such prop- 
erty may be recovered or its value collected from who- 
ever may have received it, except a bona fide holder for 
value. For the purpose of such recovery any court of 
bankruptcy as hereinbefore defined, and any State court 
which would have had jurisdiction if bankruptcy had not 
intervened, shall have concurrent jurisdiction. 

f. Upon the confirmation of a composition offered by a 
bankrupt, the title to his property shall thereupon revest 
in him. 
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THB TIME WHEN THIS ACT SHALL GO INTO EFFECrT^ 

[71] a. This Act shall go into full force and effect 
upon its passage: 

Provided, however, That no petition for roluntary 
bankruptcy shall be filed within one month of the passage 
thereof, and no petition for involuntary bankruptcy shall 
be filed within four months of the passage thereof. 

b. Proceedings commenced under State insolvency laws 
before the passage of this Act shall not be affected by it. 

Sec. 71. That the clerks of the several district courts 
of the United States shall prepare and keep in their re- 
spective offices complete and convenient indexes of all 
petitions and discharges in bankruptcy heretofore or here- 
after filed in the said courts, and shall, when requested 
so to do, issue certificates of search certifying as to 
whether or not any such petitions or discharges have been 
filed; and said clerks shall be entitled to receive for 
such certificates the same fees as now allowed by law for 
certificates as to Judgments in said courts: Provided, 
That said bankruptcy indexes and dockets shall at all 
times be open to inspection and examination by all per- 
sons or corporations without any fee or charge there- 
for. 

Sec. 72. That neither the referee, receiver, marshal, 
nor trustee shall in any form or guise receive, nor shall 
the court allow him, any other or further compensation 
for his services than that expressly authorized and pre- 
scribed in this Act. 



APPENDIX B. 



FORMS. 



APPENDIX B. 

F0RM8.»« 

1. Promissory Note." 

$100.00 Chicago, 111., July 1, 1911. 

August first, 1911, after date, for value received, I 
promise to pay to the order of William Smith, the sum 
of One Hundred (100) Dollars, at 1011 Blank Street, 
Chicago, Illinois, with Interest at 6% per cent, per annum. 

(sd.) Walter W. Johnson. 

2. Judgment Note." 

Add to the ahove note above the place for the signature 
the following: 

And to secure the payment of said amount I hereby 
authorize, irrevocably, any attorney of any Court of Record 
to appear for me in such Court, in term time or vacation, 
at any time hereafter, and confess a judgment, without 
process, in favor of the holder of this Note, for such 
amount as may appear to be unpaid thereon, together 
with costs and ten dollars attorney's fees, and to waive 
and release all errors which may intervene in any such 
proceedings, and consent to immediate execution upon 
such judgment, hereby ratifying and confirming all that 
my said attorney may do by virtue hereof, 

{Note: It is better to purchase forms of judgment 
notes from local stationers, as such forms embody peculiar 

60. The forms in bankruptcy are very numerous and 
cannot be set out here for lack of space. It is question- 
able, also, whether they would serve any purpose. Blanks 
for petitioning creditors, voluntary bankrupts, for proof 
of claims, etc., can be purchased from the stationers. 

51. Reprinted from volume 2 of this series. 

(247) 
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proYlslons applicable to the condition of the law in the 
state Involved. The above Is a form used In Illinois. 
Judgment notes however, are not widely used. They are 
used in Illinois, Ohio, Pennsylvania, New Mexico and 
Wisconsin.) 

3. Chattel Mortgage." 

(As a chattel mortgage is so often given in sale trans- 
actions, to secure a portion or all of the purchase price, 
a form Is here given. It Is better to use the printed blanks 
to be secured of the stationers, for these are drawn in 
compliance with local statutes and customs.) 

Know All Men hy these Presents, That A. B., of the 

city of in the County of and State of 

in consideration of the sum of Dollars, 

to him paid by C. D., of the County of and State 

of the receipt whereof is hereby acknowledged 

does hereby grant, sell, convey and confirm, unto the 
said C. D. and to his heirs and assigns, the following goods 
and chattels, to-wit: (here describe goods mortgaged so 
that they may be identified from the description, stating 
the place where the goods are located) 



To Have ancL to Hold, All and singular the said Goods 
and Chattels, unto the said Mortgagee . . herein, and his 
heirs, executors, administrators and assigns, to his and 
their sole use, forever. And the Mortgagor . . herein, for 
himself and for his heirs, executors and administrators, 
does hereby covenant to and with the said Mortgagee. ., 
his heirs, executors, administrators and assigns, that said 
Mortgagor is lawfully possessed of the said Goods and 
Chattels, as. of his own property; that the same are free 

52. Reprinted from Volume 3 of this series. For form 
of real estate mortgage, see Volume 9. 
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from all incumbrances, and that he will, and his executors 
and administrators shall warrant and defend the same to 
him, the said Mortgagee, his heirs, executors, administra- 
tors and assigns, against the lawful claims and demands 
of all persons. 

Provided, nevertheless, That if the said Mortgagor. ., 
his executors or administrators, shall well and truly pay 
unto the said Mortgagee.., his executors, administrators 
or assigns 



then said Mortgage is to be void, otherwise to remain in 
full force and effect. 

And, provided, also. That it shall be lawful for the 
said Mortgagor. ., his executors, administrators and as- 
signs, to retain possession of the said goods and chattels, 
and at his own expense, to keep and to use the same, 
until he or his executors, administrators or assigns, shall 
make default in the payment of the said sum of money 
above specified, either in principal or interest, at the time 
or times and in the manner hereinbefore stated. And the 
said Mortgagor hereby covenant and agree, that in case 
default shall be made In the payment of the Note afore- 
said, or, any part thereof, or the interest thereon, on the 
day or days respectively, on which the same shall become 
due and payable; or if the Mortgagee, his executors, ad- 
ministrators or assigns, shall feel himself insecure or 
unsafe or shall fear diminution, removal or waste of said 
property; or if the Mortgagor shall sell or assign, or 
attempt to sell or assign, the said Goods and Chattels 
or any interest therein; or if any Writ, or any Distress 
Warrant, shall be levied on said Goods and Chattels, or 
any part thereof; then, and in any or either of the afore- 
said cases, all of said Note and sum of money, both prin- 
cipal and interest, shall, at the option of the said Mort- 
gagee, his executors, administrators or assigns, without 
notice of said option to any one, become at once due and 
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payable, and the said Mortgagee, his executors, adminis- 
trators or assigns, or any of them shall thereupon have 
the right to take Immediate possession of said property, 
and for that purpose may pursue the same wherever It 
may be found, and may enter any of the premises of the 
Mortgagor with or without force or process of law, wher- 
ever the said Goods and Chattels may be, or be supposed 
to be, and search for the same, and If found, take pos- 
session of, and remove, and sell, and dispose of the said 
property, or any part thereof, at public auction, to the 

highest bidder, after giving days* notice of the 

time, place and terms of sale, together with a description 
of the property to be sold, by notices posted up In three 
public places In the vicinity of such sale, or at private 
sale, with or without notice, for cash or on credit, as 
the said Mortgagee, his heirs, executors, administrators 
or assigns, agents or attorneys, or any of them, may 
elect; and out of the money arising from such sale, to 
retain all costs and charges for pursuing, searching for, 
taking, removing, keeping, storing, advertising and sell- 
ing such Goods and Chattels, and all prior liens thereon, 
together with the amount due and unpaid upon the said 
Note, rendering the surplus. If any remain, unto said 
Mortgagor, or his legal representatives. 

Witness The hand and seal of the said Mortgagor this 

day of In the year of our Lord One 

Thousand Nine Hundred 

(Seal) 

(Beal) 

Sealed and Delivered in the Presence of 



State of IllinoiSt County ef Cook, City of Chicago, ss. 

I, Clerk of the Municipal Court of Chicago, 

do hereJ)y certify that this mortgage was duly acknowl- 
edged before me by the above named the Mort- 
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gagor therein named, and entered by me this 

day of A. D. 191. . 

Witness my hand and seal of said court 



(Seal) Clerk of the Municipal Court of Chicago. 

4. Chattel Mortgage Note." 

I 191.. 

after date for Value Received, 

promise to pay to the Order of the sum of 

Dollars, at with interest thereon at the rate of 

per cent, per annum, payable annually. 

This Note is secured by a Chattel Mortgage to 

of even date herewith, on personal property in 

and is to bear interest at the rate of per cent, per 

annum after 

No 

63. Reprinted from Volume 3 of this series. 



APPENDIX C. 



INTEREST TABLE. 



APFENSIZ C. 

INTEREST TABLE. 








a 

bo 
o 



>4 

o 



a 
«> 

Hi 



Alabama 

Alaska 

Arizona 

Arkansas . . . 
California. . . 

Colorado 

Connecticut 
Delaware. .. 

D.ofC 

Florida 

Georgia 

Idaho 

Illinois 

IndifrTifl. 

Iowa 

Kansas 

Kentucky. . . 
Louisiana. . . 
Maine 



8 


8% 


— 


10% 


6 


12% 


6 


10% 


7 


No limit 


8 


No limit 


6 


12% 


6 


6% 


6 


10% 


8 


10% 


7 


8% 


7 


12% 


5 


7% 


6 


8% 


6 


8% 


6 


10% 


6 


8% 


6 


8% 


6 


No limit 



Forfeiture of all interest 
Forfeiture of debt and interest 
Forfeit double excess interest 
Forfeiture of debt 
None 
Nona 

Forfeiture of debt and interest 
Forfeiture of debt and interest 
Forfeiture of all interest 
Forfeiture of all interest 
Forfeiture of excess interest 
Forfeiture of 10% annually 

of principal 
Forfeiture of all interest 
Forfeiture of all interest over 

6% 
Forfeiture of all interest and 

costs of suit 
Forfeiture of double the usury 
Forfeiture of excess interest 
Forfeiture of all interest 
None — except for loans less 

than $200 secured by 

chattel mortgage 
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Maryland 

Maaaaohuaetta . 

Michigaji 

Minnesota. . . 
Miasisai^pt. . 

Miasoun 

Montana. . . . 

Nebraska 

Nevada 

Nev Eampabire < 

New Jersey. . . . 
New Mexic». . . 

New York 

North Carolina 
North Dakota . 

Ohio 

Oklahoma 

Oregon 

Pennsylvania. . 
Rhode Island. . 
South Cai¥>liiia. 
South Dakota. . 
Tennessee 



No limit 

10% 
No limit 



Forfeiture of exoeea intereat 
Onleaa than f 1000 only 18% 

recoverable 
Forfeiture of all interest 
Forfeiture of debt and interest 
Forfsitiure of bU interest 
Forfeiture of exceea interest 

Forfeiture of all interest 

Forfeiture 3 times ezoeaa in- 
terest 
Forfeiture of all interest 
Forfeiture double the usury 
Forfeiture of debt and interest 
Forfeiture of all interest 
Forfeiture of all interest 
Forfeiture of exoess over six 
Forfeiture of all interest 
Forfeiture of debt and intereat 
Forfeiture of excess interest 

Forfeiture of all interest 
Forfeiture of all interest 
Forfeiture of exoesa interest 
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Tmm 

Utali 

V^miont 

Viigiuia 

Waahinstoii. . . 
WestVi^inia 

WtBoonsiu 

Wyoming 



ft 


10% 


K 


12% 






ft 


6% 


« 


12% 


« 


6% 


A 


10% 


8 


12% 



Forfeiture of tJl interest 
Forfeiture of debt ftnd interest 
Forfeiture of excess iut^'eBt 
Forfeiture of all interest 
Forfeiture of all interest 
Forfeiture of eioess interest 
Forfeiture of all intffl'eat 
Forfeiture of all interest 



AFFEBDIZ B. 



EXEMPTION LAWS. 



APFEISTDIZ D. 



EXEMPTION LAWS. 
(Property or income exempt from seizure for debt.) 



State 



Home- 
stead 
Exempt 



Personal 
Property 
Bzempt 



Wages 
Exempt 



Alabama 

Arizona 

Arkansas 

Califomia 

Colorado 

Connectiout 

Delaware 

District of Columbia. 

Florida 

Georgia 

Idaho 

Illinois 

Indiana. 

Iowa 

Kentucl^ 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missoun 

Montana 

Nebraska 

Nevada 

New Hampshire 



$2000 


$1000 


2500 


500 


2500 


500 


5000 




2000 


• 


1000 


* 




200 




300 


160 acres2 


1000 


1000 


• 


5000 




1000 


400 


600 


600 


40 acres^ 


200 


leOaores^ 


• 


1000 




2000 




500 






100 


800 


* 


1500 


* 


SOacres^ 


200 


2000 


* 


1500 


* 


2500 




2000 


500 


5000 


* 


500 


• 



$25 mo.^ 
i 60 d's. wg. 
60 d's. wg. 

60% 

$50 

50% 

All. 



$15 per wk. 

All; 3 mo. 
All; 3 mo. 



$100 

$25 last 30 ds. 
$40 per mo. 
All;30ds. 

90% 

$20 



1. In many states wages are exempt only in case debtor 
makes aflELdavlt, they are necessary for support of family. 

2. FtLrm land; smaller amount in towns. 
*Specific articles exempt without regard to value. 
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state 



Home- 
stead 
Exempt 



Personal 
Property 
Exempt 



Wages 
Exempt 



New Jersey. . . . 
New Mexico. . . 

New York 

North Carolina. 
North Dakota. . 

Ohio 

Oklahoma 

Oregon 

Pennsylvania. . 
Rhode Island. . . 
South Carolina. 
South Dakota. . 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washinjgfton 

West Virginia. . 

Wisconsin 

Wyoming 



1000 


200 


1000 


* 


1000 


250 


1000 


500 


5000 


* 


1000 


500 


6000 


* 


1500 


* 




300 




• 


1000 


500 


5000 


750 


1000 


* 


5000 


* 


2000 


* 


500 


200 


2000 


* 


2000 


1500 


1000 


200 


5000 


* 


1500 


500 



60 ds. 
60 ds. 



All; 3 mo. 
All;90d8. 
$75 

10 per wk. 



$30 
All. 
$30 

$50 per mo. 
All; 60 ds. 

60 ds. 

i 60 ds. wg. 



*See footnote page 261. 
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APPENDIX E. 

QUESTIONS AND PROBLEMS. 

CHAPTER 1. 

1. Define IndebtednesB. 

2. What is meant by saying a debt is mature? 

3. What is a liquidated debt? An unliquidated debt? 

4. Define secured indebtedness. 

6. Who is a general creditor? A judgment creditor? 
An execution creditor? An attachment creditor? 

6. Define a lien. 

CHAPTBR 2. 

7. What is a chattel mortgage? Distinguish it from 
pledge. 

8. May a chattel mortgage be oral? 

9. May one put a chattel mortgage on growing crops? 
On fixtures? 

10. Under what circumstances or in what manner 
might the owner of a stock in trade place a valid mort- 
gage upon it? 

11. If one gives a mortgage to secure an already exist- 
ing indebtedness is the mortgage good? 

12. How is personal property described in a chattel 
mortgage? 

13. What is the "security clause'* in a chattel mort* 
gage? 

14. Must a mortgage be witnessed? 

15. Should the mortgage refer to and describe the 
indebtedness? 

16. In what two ways may a mortgagee make his lien 
good against future purchasers of the goods or creditors 
of the mortgagor? 
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Harch aalary. B not haviii 
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'TER 7. 

element of a common lai 



In a warehouse. He boIi 
lue. B did not know at th 
ihouse. He now applies t< 
ods. Is hiB title superior b 



lien enforced T 
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Hen? Name some ludlcla 



al tender"? In mailing legs 
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62. What is an assignment for the benefit of creditors? 
What is its purpose? When is it deemed fraudulent? 
What are the provisions of our National Bankruptcy Act 
in respect to fraudulent conveyances? 

CHAPTER 16. 

63. What are "exemptions"? What is the purpose of 
the law in creating exemptions. 

64. Name the three great classes of exemptions. 

65. What is a homestead as defined by the law of 
exemption. In what two different ways is it measured 
in different states? How may homestead be waive<^? 

66. What classes of personal property are exempt in 
different states? 

67. How much and what sort of income is exempt from 
seizure for debts? 



CHAPTER 16. 



68. Distinguish between "bankruptcjr" and "insol- 
vency." 

69. What is the provision of our National Constitution 
concerning bankruptcy? 

70. If there were no National Bankruptcy Law in 
force, what would be the powers of the state to enact 
bankruptcy legislation? 

71. When was the present bankruptcy law passed? 
How many national bankruptcy acts have there been? 
What were their dates? 

72. What are the purposes of bankruptcy legislation? 
Define "voluntary" bankruptcy; "involuntary" bank- 
ruptcy. 

73. What sort of obligations are discharged in bank- 
ruptcy? 

74. Give an outline of the proceedings in bankruptcy 
under the present law. 
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CHAPTER 17. 

75. After A's death administration was taken out by 
his son B. As claims came in, it became apparent that 
A's estate was insolvent. Can the creditors put the estate 
in bankruptcy? 

76. Can a former be made bankrupt against his will? 
May he file a voluntary petition in bankruptcy? Answer 
the same questions concerning a wage earner. 

77. A was a merchant He became insolvent and com- 
mitted an act of bankruptcy. The next day he took a 
position as a wage earner at |25 a week. The following 
day A's creditors filed a petition in bankruptcy against 
him. A defends he is a wage earner. Is this a defense? 

78. What corporations may be made or become bank- 
rupt. Why are national or state banks not included? 
Insurance companies? Railroads? 

79. How much must one owe to be a bankrupt under 
the Act of 1898. 

CHAPTER 18. 

80. What is the general rule qualifying creditors to 
petition in bankruptcy? 

81. How much must a creditor have owing him in 
order to petition? Can he petition alone? 

CHAPTER 19. 

82. What is an "Act of bankruptcy"? Name the acts 
of bankruptcy. 

83. When is a person deemed insolvent under the 
present bankruptcy law? 

84. What is the period set by the law within which 
the creditors must file their petitions? Why is a short 
period thus established? 

85. State the elements in a preferential payment or 
transfer as an act of bankruptcy. 
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S6. If a creditor secures a Judgment against an insol- 
vent creditor, is this an act of bankruptcy? 

OHAPTER 20. 

87. Who is a receiver in bankruptcy? When is he ap- 
pointed? What are his powers and duties? 

CHAPTER 21. 

88. Who is the trustee in bankruptcy? For what pur- 
pose is he provided? How does he come into his office? 

89. May a corporation be a trustee in bankruptcy? 

90. Name the property to which a trustee takes title. 
Does he get title of the bankrupt's exemptions? 

91. A has an insurance policy having a cash sur- 
render value. How can he keep this policy from the 
trustee? 

92. A has sent certain personal property to B on con- 
signment. B with such property in his possession becomes 
bankrupt. Can A recover his property? 

93. A has sold and delivered certain property to B, 
title not to pass till B pays the last installment B 
becomes bankrupt. Can A recover his property? 

94. A in order to secure a loan of $3,000 from B, ex- 
ecuted to B a chattel mortgage. What may or must B 
do to protect himself against possible proceedings in 
bankruptcy? Suppose he also mortgages other personal 
property to C to secure an indebtedness already owing, 
and within four months thereafter goes into bankruptcy. 
Can C maintain his lien against the trustee? 

96. A owed several creditors among whom was B. He 
was indebted to B in the sum of |3,000. Becoming insol- 
vent he tells B that if he will loan him $5,000 more he 
will secure him for the entire amount of $10,000 by 
executing a mortgage on his real estate. This both as- 
sent to. Can the transaction be attacked in bankruptcy? 

96. A was an insurance solicitor. He has sold a great 
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deal of a certain kind of Insurance npon which he is to 
have commissions as premiums are paid in future years. 
He flies a TOluntary petition In bankruptcy. Does his 
right to future commissions thereby yest in the trustee? 

97. What is the rule in respect to burdensome prop- 
erty. 

98. A and B are, among others* creditors of C. A 
obtains Judgment January 16th, 1910; B obtains Judgment 
February 16th, 1910. On June Ist, 1910, G goes Into bank- 
ruptcy. By the law of the state a Judgment is a lien on 
real estate for one year. Are these liens goods upon the 
title of the trustee? 

99. State the liens which are good and those which 
are not good against the trustee. 

CHAPTER 22. 

100. A has an unsecured note given by B. It Is due 
in three years from date. Six months after making the 
note A goes Into bankruptcy. May A proye his claim? 
Can he ignore the proceedings and when the note is due 
(B haying been in the meantime discharged), haye Judg- 
ment on the note? 

101. Classify and state the claims proyable in bank- 
ruptcy. 

102. How are claims proyed in bankruptcy? 

103. Distinguish between secured claims; claims hay- 
ing priority and preferred claims. 

104. What claims haye priority T Oyer what do they 
haye priority? 

106. In what way may a bankrupt offer a composi- 
tion? when will it be approved? Why does the bank- 
ruptcy act provide that a bankrupt may offer a composi- 
tion? 
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CHAPTER 23. 

106. I?tate the duties of the bankrupt. 

107. May a bankrupt refuse to answer certain ques- 
tions? Why? What untoward result may this refusal 
aooomplish? 

lOS. What offenses does the bankruptcy law create? 

109. To what exemptions is a bankrupt entitled under 
the bankrupt law? 

GHAPTESt 24. 

110. What is meant by the discharge of a bankrupt? 

111. What objections may be made to a discharge? 
Who may make them? In what manner are objections 
made? 

112. On what grounds will a court refuse a discharge? 

113. A goes into bankruptcy. His property is taken 
and dividends paid. A applies for a discharge and on 
a proper showing by an objecting creditor the discharge 
is refused. What effect does this have on A's subsequent 
liability to pay the debt in full? 

• 

CHAPTER 25. 

114. State the debts not dischargeable by a bank- 
ruptcy proceeding. 

115. If a bankrupt obtains his discharge and after- 
wards promises to pay a debt thereby discharged, can 
a creditor maintain a suit on such promise? Why? 



DTDEZ. 

(References are to Sections.) 

In order to find any subject in Appendix A use the 
table on page 187; or find that subject in this Index and 
then use the references In the foot notes. 

A. 

Acknowledgment 

of chattel mortgage, 27. 

Acts of bankruptcy, 
defined, 166. 
what are, 156. 
when committed, 158. 
fraudulent transfer as, 159. 
preferential transfer as, 160, 161. 
assignments for creditors as, 162. 
receiverships as, 163. 

Agister, 

defined, 56. 
lien of, 56. 

Aliens, 

as bankrupts, 151. 

Alimony, 

not a provable debt, 188. 

not released in bankruptcy, 216. 

Amount of Indebtedness of bankrupt, 152, 153, 155. 

Assignment 
defined, 43. 

parties concerned in, 44. 
purposes of, 45. 

what may be subject of, 46, 47. 
how made, 48. 
title of assignee, 49, 50. 
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(References are to Sections.) 

Assignments for the benefit of creditors^ 
defined, 119. 
of part of property, 120. 
exclusion of some creditors, 121. 
when fraudulent, 122. 
when an act of bankruptcy, 162. 
when ayoidable In bankruptcy, 162. 

Attachment, 
lien of, 71. 
when dissolved in bankruptcy, 180. 

Attachment creditors, 
defined, 6. 

B. 

Bailee, 

lien of, 58. 

Bankrupt, 

who may be, 140-153. 
duties of 203-205. 
protection of, 206. 
detention of, 207. 
offenses by, 208. 
exemptions of, 209. 
discharge of, 210-217. 

Bankruptcy, 
defined, 131. 
history of, 132, 133, 134. 
purpose of, 135, 136. 
discharges what debts, 138. 
proceedings under, 139. 

BiU of lading, 
pledge of, 89. 

Bill of sale, 

as mortgage, 12. 
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C. 

Carriers, 

lien ot 63. 

Chattel mortgageSf 
defined, 5, 9. 

distinguished from pledge, 10. 
form of, 11, 12, 20-25. 
subject matter of, 13, 14. 
of crops and fixtures, 15. 
of stock in trade, 16. 
securing what debt, 17, 18, 19. 
security cause of, 24, 30. 
signing and attesting, 24. 
notes secured by, 25. 
taking possession under, 26. 
acknowledging and recording, 27. 
possession under, 24, 26, 29, 30. 
foreclosure of, 31. 
when good in bankruptcy, 180. 

Claims in bankruptcy, 

what proyable, 181-190. 
proof and allowance of, 191-192. 
secured and lien, 193-195. 
haying priority, 196. 
what released, 215-217. 

Collateral security, 
defined, 87. 

Common carriers, 
lien of, 63. 

Common law liens, 62-63. 

Compositions with creditors, 
defined, 84. 
elements of, 85. 
consideration for, 86. 
in bankruptcy, 199-201. 
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Compromise, 80-83. 

Conditional sale, 
defined, 32. 

as between parties, 33. 
as to third persons, 34. 

Corporation, 

may be bankrupt, 145-147. 

Creditors, see also "indebtedness", "claims in bank- 
ruptcy", 
general, defined, 6. 
judgment, defined, 6. 
attachment, defined, 6. 
execution, defined, 6. 
rights in conditional sale, 34. 
when have no lien, 52. 

may petition in bankruptcy when, 154, 155. 
who are of bankrupt, 182-190. 
composition with, 84-86, 199-201. 

Crops, 

mortgage of, 15. 

D. 

Death of bankrupt, 150. 

Dividends in bankruptcy, 198^ 

Discharge of bankrupt, 
when granted, 210, 211. 
petition for, 212. 
objections to, 213, 214. 



E. 



Estates, 

as bankrupts, 150. 

Execution, 

Hen of, 72. 
defined, 92. 



Debtob and Cbeditoe; Bankbuptoy. 279 

(References are to Sections.) 

Execution creditors, 
defined, 6. 

Exemptions, 
defined, 123. 
homestead as, 124, 125. 

for head of family, 126. 

how waived, 127. 
In personal property, 128. 

waiver of, 129. 
In Income, 130. 
In bankruptcy, 

what ar€, 209. 

title of trustee to, 172. 

F. 

Farmers, 

as bankrupts, 143. 

Fixtures, 

mortgage of, 15 

Foreclosure, 

of chattel mortgage, 31. 

Fraudulent conveyances, 

mortgage of stock In trade as, 16, 108, 114. 
defined, 94. 
history of, 95. 
gifts as, 

when so considered, 96. 

as to future creditors, 97. 

what not gifts, 99. 
sales, as 

when not fraudulent, 100. 

when value exists, 101. 

adequacy of value, 101. 

what constitutes value, 102-105. 
notice of. 

In general, 106. 
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actual, 107. 

constructiTe, 108. 
badges of, 

retention of possession, 110. 

inadequacy of consideration. 111. 

conveyance pending suit, 112. 

fictitious consideration, 113. 

sale of entire stock in trade, 114. 
of what property, 

in general, 115. 

life insurance policies, 116. 

life insurance premiums, 117. 

exempt property, 118. 
as act of bankruptcy, 159. 

when avoidable in bankruptcy, 174. 

H. 

Homestead, see "Exemption.** 

I. 

Indebtedness, 
defined, 1. 

mature and immature, 2. 
liquidated and unliquidated, 3. 
arising out of contract and tort, 4. 
aniount of, in bankruptcy, 152, 153. 

Infant, 

as bankrupt, 149. 

Innkeeper, 
lien of, 55. 

Insolvency, 

defined, 157. 

how differs from bankruptcy, 131. 

Insurance policies, 

fraudulently conveyed, 116. 
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of bankrupt, 176. 
Interest, 78. 

Inyolnntary bankruptcy, 
defined, 186. 

J. 

Judicial liens, 

defined, 69. 

of Judgment, 70. 

of attachment, 71. 

of execution, 72. 

when dissolyed, in bankruptcy* 180. 
Judgments, 

lien of, 70. 

effect of 91. 

provable in bankruptcy, 184. 

when lien dissolved in bankruptcy, 180. 

Judgment creditors, 
defined, 6. 

Landlord, 

lien of, 60. 

Legal tender, 76. 

Levy, 

defined, 93. 

Liens, see, also, "chattel mortgages," "real estate mor^ 
gages," "pledges," "assignments," 
defined, 7. 

of common carrier, 63. 
of warehouseman, 64. 
of innkeeper, 66. 
of agister, 66. 
of lirery stable keeper, 67. 
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of bailee, 58. 

of yendor, 69. 

of landlord, 60. 

loss of, 62. 

enforcement of, 63. 

what, good in bankruptcy, 180. 193, 194. 

Life insurance, 

fraudulently conveyed, 116. 

Limitations, 

statute of, 79. 

Liquidated and unliquidated debts, 
defined, 3. 
settlement of, 81. 

Livery stable keeper, 
lien of, 57. 

M. 

Mechanic's lien, 
defined, 65. 
who can claim, 66. 
priority of, 67. 
proceedings to enforce, 68. 

Minors, 

as bankrupts, 148. 

N. 

Notes, 

secured by mortgage, 25. 
provable in bankruptcy, 185. 

Notice, 

of fraud, what is, 106-114. 

to creditors in bankruptcy, 212. 

O. 

Officers in bankruptcy, see "Receiver," "Trustee." 
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P. 

Payment of debt, 
medium of, 74. 
in negotiable paper, 75. 
tender of, 76. 
mistake in, 77. 
interest upon, 78. 
by part payment, 81. 
by compromise, 82, 83. 

Petition in bankruptcy, 

who may file, 135, 136, 154, 155. 

Pleadings, 

in suit at law, 88. 

Pledges, 

defined, 1, 37. 

subject matter of, 37, 38. 

form of, 38. 

how differs from chattel mortgage, 10 

possession under, 40. 

duties of pledgee, 40, 41. 

remedies of pledgee, 41, 42. 

sale under, 42. 

Possession, 

under chattel mortgage, 26, 28, 29. 

under pledge, 40. 

essential to common law lien, • 

Preference through legal proceedings, 
as act of bankruptcy, 161. 
when avoidable, 173. 

Preferential transfer, 

as act of bankruptcy, 160. 
when avoidable by trustee, 178. 
claims of transferee of, 197. 

Priority, 

claims having, 195, 196. 
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R. 

Real estate mortgages, 
defined, 5. 

ReceiTer in bankruptcy, 
defined, 164. 
powers and title ot 166. 

Receiyerehip, 

as act of bankruptcy, 162. 

Remedies of creditors, 
of suit at law, 87-93. 

Reseryation of title, 

in conditional sale, 32-34. 

8. 

Salary, 

exemptions of, 130. 

assignment of, 46. 
Sale, 

under chattel mortgage, 31. 

under pledge, 42. 

under judgment, 93. 

conditional, 32-34. 

Secured indebtedness, see, also, "chattel mortgages," "real 
estate mortgages," "liens," "pledges," etc. 
defined, 5. 
in bankruptcy, 193. 

Security clause, 

in chattel mortgage, 23, 30. 

Settlement, see, also, "payment' 
of claims, 81, 82, 83. 

Statute of limitations, 79. 

T. 

Tender of payment, 76. 
Trial, 

purpose and effect of, 89. 
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Trustee In bankruptcy, 
defined, 166. 
how elected, 167. 
bond of, 168. 
compensation of, 169. 
who may be, 170. 
title of, to property, 171, 180. 

to preferences, 173. 

to fraudulent conveyances, 174. 

to insurance policies, 175. 

to property claimed by others, 176, 177. 

to rights of suit, 178. 

to burdensome property, 179. 

subject to what liens, 180. 

U. 

Usury, 78. 

V. 

Vendor, 

lien of, 59. 

Voluntary bankruptcy, 136. 

W. 

Wage earner, 

exemptions of, 130. 
may be bankrupt, 142. 
has priority of claim, 196. 

Wages, 

exemptions in, 130. 

Warehouseman, 
lien of, 54. 

Warehouse receipt, 
pledge of, 39. 



